ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 19, 2006

Ms. Robin Chapman

Assistant General Counsel

Texas Department of State Health Services
1100 West 49" Street

Austin, Texas 78756-3199

OR2006-14958

Dear Ms. Chapman:

You ask whether certain mformation is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 ofthe Government Code. Yourrequest was
assigned ID# 267225.

The Texas Department of State Health Services (the “department”) received a request for
information pertaining to a named licensed chemical dependency treatment facility (the
“facility”), including “[a]ny infractions (past or present), lawsuits, pending litigation, fines,
etc.” You state that the department is releasing some of the requested information to the
requestor. However, you claim that the remaining information is excepted from disclosure
under sections 552.101 and 552.137 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.'

We first address the department’s arguments under section 552.101 of the Government Code.
This section excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision™ and encompasses information that
other statutes make confidential. Gov’t Code § 552.101. You contend that some of the

"We agsume that the “representative sample” of records submitted to this office is truly representative
of the requested records as & whole. See Open Records Decision Nos. 499 {1988), 497 (1988). This open
records letter does not reach, and therefore does noet authorize the withholding of, any other requested records
to the extent that these records contain substantially different types of information than that submitted to
this office.
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submitted information is protected under the Health Insurance Portability and Accountability
Act of 1996 (“HIPAA™), 42 U.S.C. §§ 1320d-1320d-8. At the direction of Congress, the
Secretary of Health and Human Services ("HHS™) promulgated regulations setting privacy
standards for medical records, which HHS 1ssued as the Federal Standards for Privacy of
Individually Identifiable Health Information. See HIPAA, 42 U.S.C. § 1320d-2 (Supp.
IV 1998) (historical & statutory note); Standards for Privacy of Individually Identifiable
Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule™); see also Attorney General
Opinion JC-0508 at 2 (2002). These standards govern the releasability of protected health
information by a covered entity. See 45 C.F.R. pts. 160, 164." Under these standards, a
covered entity may not use or disclose protected health information, except as provided by
parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. See Open Records
Decision No. 681 (2004). In that decision, we noted that section 164.512 of'title 45 of the
Code of Federal Regulations provides that a covered entity may use or disclose protected
health information to the extent that such use or disclosure is required by law and the use or
disclosure complies with and is limited to the relevant requirements of such law. See 45
CF.R. § 164.512(a)(1). We further noted that the Act *is 2 mandate in Texas law that
compels Texas governmenta!l bodies to disclose information to the public.” See Open
Records Decision No. 681 at 8 (2004); see also Gov’t Code §§ 552.002, .003, .021. We
therefore held that disclosures under the Act come within section 164.512(a) of title 45 of
the Code of Federal Regulations. Consequently, the Privacy Rule does not make information
confidential for the purpose of section 552.101. Open Records Decision No. 681 at 9 (2004);
see also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality
requires express language making information confidential). Because the Privacy Rule does
not make confidential information that 1s subject to disclosure under the Act, the department
may withhold protected heaith information from the public only if an exception in the Act
applies.

You argue that a portion of the information yvou have marked consists of records pertaiming
to substance abuse treatment that is confidential pursuant to federal law. Section 552.101
ofthe Government Code encompasses section 290dd-2 of title 42 of the United States Code,
which provides in relevant part:

(a) Requirement. Records of the identity, diagnosis, prognosis, or treatment .
of any patient which are maintained in connection with the performance of
any program or activity relating to substance abuse education, prevention,
training, treatment, rehabilitation, or research, which is conducted, regulated,
or directiy or indirectly assisted by any department or agency of the United
States shall, except as provided in subsection (e) of this section, be
confidential and be disclosed only for the purposes and under the
circumstances expressly authorized under subsection (b) of this section.



Ms. Robin Chapman - Page 3

42 U.S.C. § 290dd-2(a); see also 42 C.F.R. § 2.1 (records of identity, diagnosis, prognosis,
or treatment of any patient which are maintained in connection with performance of drug
abuse prevention function conducted, regulated, or directly or indirectly assisted by any
department or agency of United States are generally confidential). You state that the records
in question relate to a period when the facility was operating a federally funded substance
abuse treatment program. Y ou also state that the department has not received written consent
from any of the former patients authorizing the department to release these records to the
requestor.’ Based upon your representations and our review, we conclude that the
department must withhold the facility records we have marked under section 552,101 in
conjunction with section 290dd-2 of title 42 of the United States Code. However, the
remaining submitted documents are not records from the facility, but rather constitute
department records pertaining to the department’s investigation of the facility. Accordingly,
section 290dd of title 42 to the United States Code does not apply to this information.

Section 552.101 also encompasses chapter 611 of the Texas Health and Safety Code, which
specifically addresses the public availability of mental health records. Section 611.002 of
the Health & Safety Code provides in pertinent part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Under section 611.001, a “professional” is (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authonized, licensed, or certified. Sections 611.004 and
611.0045 of the Health and Safety Code provide for access to mental health records only by
certain individuals. See id. §§611.004, 611.0045; Open Records Decision No. 565 (1990).

*Section 290dd of title 42 to the United States Code contains a release provision, which provides in
part:

{b} Permitted disclosure

{1} Consent. The content of any record referred to in subsection (a) of this section
may be disclosed in accordance with the prior writien consent of the patient with
respect to whom such record is maintaimed, but only to such extent, under such
cireumstances, and for such purposes as may be allowed under regulations
prescribed pursuant to subsection (g) of this section.

42 U.S.C. § 290dd-2(b)(1).
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We find, however, that the department has failed to demonstrate how any portion of the
remaining information constitutes a mental health record subject to chapter 611 ofthe Health
and Safety Code. Therefore, none of the remaining information may be withheld under
section 552.101 of the Government Code on that basis.

You raise section 552.101 in conjunction with constitutional and common-law rights to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987),
455 at 3-7 (1987). The first is the interest in independence in making certain decisions
related to the “zones of privacy” pertaining to marriage, procreation, contraception, family
relationships, and child rearing and education that have been recognized by the United States
Supreme Court. See Fadjov. Coon, 633 F.2d 1172 (5" Cir. 1981); Open Records Decision
No. 455 at 3-7 (1987). The second constitutionally protected privacy interest is in freedom
from public disclosure of certain personal matters. See Ramie v. City of Hedwig Village,
Tex., 765 F.2d 490 (5" Cir. 1985); Open Records Decision No. 455 at 6-7 (1987). This
aspect of constitutional privacy balances the individual’s privacy interest against the public’s
interest in the information. See Open Records Decision No, 455 at 7 (1987). Constitutional
privacy under section 552.101 is reserved for “the most intimate aspects of human affairs.”
Id. at & (quoting Ramie v. City of Hedwig Village, 765 F.2d at 492).

The common-law right to privacy protects information that is highly intimate or
embarrassing, such that its release would be highly objectionable to a person of ordinary
sensibilities, and of no legitimate public interest. See /udus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-law privacy encompasses the specific
types of information that are held to be intimate or embarrassing in Industrial Foundation.
See 540 5.W.2d at 683 (information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attemipted suicide, and injuries to sexual organs). This office has determined that other types
of information also are private under section 552.101. See Open Records Decision Nos. 659
at 4-5 (1999) (summarizing information attorney general has held to be private), 470 at 4
(1987} (iliness from severe emotional job-related siress), 455 at 9 (1987) (prescription drugs,
ilinesses, operations, and physical handicaps), 343 at 1-2 (1982} (references in emergency
medical records to drug overdose, acute alcohol intoxication, obstetrical/gynecological
tllness, convulsions/seizures, or emotional/mental distress). Upon review, we find that
portions of the submitted information that identify individuals who have received mental
health services are subject to common-taw privacy. The portions of information we have
marked under section 552,101 are confidential and must be withheld in conjunction with
common-law privacy.” However, we determine that the department has failed to demonsirate
how any portion of the remaining information is protected from disclosure by the commoti-
law right to privacy and, thus, may not be withheld under section 552.101 of the Government

As our ruling on this issue is dispositive, we need not address your argument under section 552.137.
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Code on that basis. Furthermore, the department has not explained how any portion of the
remaining information falls within the zones of privacy or implicates an individual’s privacy
interests for purposes of constitutional privacy. See Gov’t Code § 552.301(e)(1)(A)
(governmental body must explain how claimed exception to disclosure applies).

In summary, the department must withhold the information we have marked (1) pursuant to
section 552.101 of the Government Code in conjunction with section 290dd-2 of title 42 of
the United States Code; and (2) under section 552.101 in conjunction with common-law
privacy. The remaining information must be released.

This Jetter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). Inorder to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with 1t, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the govemmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will cither release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a Jawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor shouid report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold alt or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App.——Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Hrecords are released i compliance with this ruling, be
sure that ail charges for the information are at or below the tegal amounts. Questions or
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Gilbert N. Saenz
Assistant Attorney General
Open Records Division

GNS/sdk
Ref: ID# 267225
Enc. Submitied documents

c: Ms. Macklyn Smith, TPLI TCI
Texas Certified Investigator
Agency Division Director
Executive Services Investigations
P.O. Box 524
Eustace, Texas 75124
(w/o enclosures)



