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December 19,2006 

Ms. Robin Chapman 
Assistant General Counsel 
Texas Department of State Health Senices 
11 00 West 491h Street 
Austin, Texas 78756-3 I99 

Dear Ms. Chapman: 

You ask whether certain iiifor~nation is subject to required publ~c  disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Govemnlent Code. Yo~trrequest was 
assigncd ID# 267225. 

The Texas Department of State Health Services (the "department") received a request for 
informatioi~ pertaining to a nained licensed chemical dependency treatment facility (the 
"facility"), including "[alny infractions (past or present), lawsuits, pending litigation, fines, 
etc." You state that the depa~lincnt is releasing some of the requested infor~iiation to the 
requestor. However, you claim that tile remaining information is excepted from disclosure 
~ ~ i i d e r  sections 552.101 and 552.137 of the Government Code. We have considered the 
exceptions you claim and reviewed the suhiiiitted representative sample of information.' 

We first address the department's argLlments under section 552.101 ofthe Go\~erniiient Code. 
This section excepts from disclosure "information considered to be confidential by law. 
either constitutional, statutory, or hy j~~dicial decision and encoiupasses information that 
otiler slatutcs ~ualce confideiitial. Gov't Code 5 552.101. You contend that s o ~ n c  of the 

'We assume that i l~e  "representative san1p1c"ofl-ccords subn~itted to this office is tri~ly representative 
of the reqiiested records as a wtiolc. Src Open Records llecision h'os. 499 (1988). 497 (1988). Tlris open 
records letter docs not reaclr. and drerefore does not authorize the withholding of. any other requested records 
to tire extent that tliose records contain siibstantially different types of information than that siibinitted to 
tliis oftice. 
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submitted information is protected under the Health Insurance Portability and Accountability 
Act of 1996 ("HIPAA"), 42 U.S.C. $8 1320d-1320d-8. At the direction of Congress, the 
Secretary of Health and Human Services ("HHS") promulgated regulations setting privacy 
standards for medical records, which HHS issued as the Federal Standards for Privacy of 
Individually Identifiable Health Information. See HIPAA, 42 U.S.C. 5 1320d-2 (Supp. 
1V 1998) (historical & statutory note); Standards for Privacy of Individually Identifiable 
Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see also Attorney General 
Opinion JC-0508 at 2 (2002). These standards govern the releasability of protected health 
information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards, a 
covered entity may not use or disclose protected health information, except as provided by 
parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 5 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. See Open Records 
Decision No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the 
Code of Federal Regulations provides that a covered entity may use or disclose protected 
health information to the extent that s~ich use or disclosure is required by law and the use or 
disclosure complies with and is limited to the relevant requirements of such law. See 45 
C.F.R. $ 164.512(a)(1). We fbrther noted that the Act "is a mandate in Texas law that 
compels Texas governmental bodies to disclose info~nlation to tlie public." See Open 
Records Decision No. 681 at 8 (2004); see idso Gov't Code $ S  552.002, ,003: .021. We 
therefore held that disclosures under the Act come within section 164.512(a) of title 45 of 
the Code of Federal Regulations. Consequently, the Privacy Rule does not make information 
confidential for the purpose ofsection 552.101. OpenRecords DecisionNo. 681 at 9 (2004); 
see also Open Records Decision lio. 478 (1987) (as general nile, statutory confidentiality 
requires express language making information confidential). Because the Privacy Rule does 
not make confidential information that is subject to disclosure under the Act, the department 
may withhold protected health information from the pnblic only if an exception in the Act 
applies. 

You argue that a portion of the infom-iation you have niarked consists of records pertaining 
to substance abuse treatment tliat is confidential pursuant to federal law. Section 552.1 01 
of the Govern~iient Code encoiiipasses section 290dd-2 of title 42 of tlie United States Code, 
which provides in relevant part: 

(a) Requirement. Records of the identity, diagnosis, prognosis, or trcat~ncnt 
of any patient which are liiaintaincd in connection with tlie perforniancc of 
any program or activity relating to substance abuse education, prevention, 
training, treatment, rehabilitation, or research: wl~ich is conducted, regulated, 
or directly or indirectly assistcd by any department or agency of the United 
States sliall; exccpt as provided i n  subsection (e) of ihis section; be 
confidential and be disclosed only for ilic pus-poses and tinder the 
circunistances expressly authorized under subsection (b) of this scction. 
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42 U.S.C. 5 290dd-2(a); see czlso 42 C.F.R. 2.1 (records of identity, diagnosis, prognosis, 
or treatment of any patient which are maintained in connection with performance of drug 
abuse prevention function conducted, regulated, or directly or indirectly assisted by any 
department or agency of United States are generally confidential). You state that the records 
in question relate to a period when the facility was operating a federally funded substance 
abuse treatment program. You also state that the department has not received written consent 
from any of the former patients authorizing the department to release these records to the 
requestor.' Based upon your representations and our review, we conclude that the 
department must withhold the facility records we have marked under section 552.101 in 
conjunction with section 290dd-2 of title 42 of the United States Code. However, the 
remaining submitted documents are not records from the facility, but rather constitute 
department records pertaining to the department's investigation ofthe facility. Accordingly, 
section 290dd of title 42 to the United States Code does not apply to this inforination. 

Section 552.101 also encompasses chapter 61 1 of the Texas Health and Safety Code, which 
specifically addresses the public availability of mental health records. Section 61 1.002 of 
the Health & Safety Code provides in pertinent part: 

(a) Communications between apatient and a professional, and records ofthe 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a profcssional, are confidential. 

(b) Confidential comniunications or records may not be disclosed except as 
provided by Section 61 1.004 or 61 1.0045. 

Health & Safety Code $ 61 1.002(a)-(b). Under section 61 1.001, a "profcssional" is (1) a 
person authorized to practice medicine, (2) a person licensed or certified by the state to 
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the 
patient reasonably believes is authorized, licensed, or certified. Sections 61 1.004 and 
61 1.0045 ofthe I-Iealth and Safety Code provide for access to mental health records only by 
ccrtaiii individuals. See id. $ 8  61 1.004 ; 61 1.0045; Open Records Dccision No. 565 (1990). 

'Section 290dd of title 42 to the United States Code contains a release provision, which provides in 
part: 

(b) Permitted disclosrire 

( I )  Consent. Tile content of any record referred to in snbsection (a) of this sectioil 
may bc disclosed in accordance ivitli the prior wsitten coilsent of the patient with 
respect to wiion~ such record is nxaintained, hut only to snch extent. under s~icl: 
circnn?stances, and for sucii purposes as may be alloiied under regulations 
prescribed pursuant to subsection (g) of this section. 
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We find, however, that the department has failed to demonstrate how any portion of the 
remaininginformation constitutes amental health record subject to chaoter 61 1 of the Health - 
and Safety Code. Therefore, none of the remaining information may be withheld under 
section 552.101 of the Govemment Code on that basis. 

You raise section 552.101 in conjunction with constitutional and common-law rights to 
privacy. Co~istitutional privacy protects two kinds of interests. See WI2alerl v. Roe, 429 
U.S. 589,599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1 992), 478 at 4 (1987), 
455 at 3-7 (1987). The first is the interest in indepeiide~ice in making certain decisions 
related to the "zones of privacy" pertaining to marriage, procreation, contraception, family 
relationships, and child rearing and education that have been recognized by the United States 
Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5Ih Cir. 1981); Open Records Decision 
No. 455 at 3-7 (1987). The second constitutionally protected privacy interest is in freedom 
from public disciosure of certain personal matters. See Ranlie v. City of ileclwig Village, 
Tex., 765 F.2d 490 (5'"ir. 1985); Open Records Decision No. 455 at 6-7 (1987). This 
aspect ofconstitutional privacy balances the individual'sprivacy interest against the public's 
interest in the information. See Open Records Decision No. 455 at 7 (1987). Constitutional 
privacy under section 552.101 is reserved for "the most intimate aspects of human affairs." 
Id. at 8 (quoting Ranlie v. City ofHeilvvig Village, 765 F.2d at 492). 

The common-law right to privacy protects information that is highly intimate or 
embarrassing, sucli that its release would be highly objectionable to a person of ordinary 
sensibilities, and of no legitimate public interest. See lizdzu. Fotrr~tl. v. Tcx. Ii~il~is. Accideilt 
Bd., 540 S.W.2d 668, 685 (Tcx. 1976). Common-law privacy encompasses the specific 
types of inforniation that are held to be intimate or embarrassing in Indzistriul Fouiirlatioil. 
See 540 S.IV.2d at 683 (infomiation relating to sexual assariit, pregnancy, mental or physical 
abuse in the workplace. illegitimate cliildresi, psychiatric treatment of mental disorders, 
attempted suicide, and injuries to sex~lal organs). This office has determined that otlier types 
of infolmation also arc private under section 552.101. See Open Rccords Decision Kos. 659 
at 4-5 (1999) (siirnmarizing informatioil attorney general has held lo be private), 470 at 4 
(1 987) (illness froin severe emotional job-related stress), 455 at 9 (1 987) (prescription dnigs, 
illnesses, operations, and physical handicaps), 343 at 1-2 (1982) (references in emergency 
nicdical records to driig overdose, acute alcohol intoxication, obstetrical/gyiiecological 
illness, convulsio~islseizures, or eniotio~iallmcntal distress). Upon review, we find that 
portions of the subniitted inforiiiation that identify individuals who have received mental 
healtli services arc subject to comnion-law prixracy, Thc portions of information we have 
marked under section 552.101 are coiiiidential and must be withheld in co~ijuiiction with 
coninion-law privacy.' tiowex~er, wc dcterniine that tlic dcpartmcnt has failed to dcnionstrale 
how any portion of the remaining information is protcctcti from disclosure by the common- 
!a\?: right to privacy and, thus, niay not be witlilicld uncicr section 552.10 1 ofthe Go\wnnient 

'AS our I-uling oil this issue is dispositivr, wr  ,]red not aiidl-rss your argument tinder section 552.137. 
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Code on that basis. Furthermore, the department has not explained how any portion of the 
remaining information falls within the zones ofprivacy or implicates an individual's privacy 
interests for purposes of constitutional privacy. See Gov't Code 5 552.301(e)(l)(A) 
(governmental body must explain how claimed exception to disclosure applies). 

In summary, the department must withhold the information we have marked (1) pursuant to 
section 552.101 ofthe Government Code in conjunction with section 290dd-2 of title 42 of 
the United States Code; and (2) under section 552.101 in conjunction with common-law 
privacy. The relnaining information must be released. 

This letter d i n g  is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or ally other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govenimental bodies are prohibited 
from asking the attorney general to reconsider this n~ling. Gov't Code § 552.301(f). If the 
governmenVal body wants to challenge this ruling, the governmental body must appeal by 
filing suit inTravis County within 30 calendar days. Icl. 5 552.324(b). In order to get the full 
benefit of sucli an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
infom-iation, tile governmental body is responsible for taking the ncxt step. Based on the 
statute, thc attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Goveninient Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Govemtnent Code. If the govcmmental body fails to do one of tl-iese things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor limy also file a complaint wit11 the district or county 
attorney. I(/. 5 552.3215(e). 

If this ruling requires or permits the go\~ernnicntal body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Icl. 5 552.321(a); Te-t-cls />ep'l o f  PILII. Sciji.t~, v. Gilhrcc~tl~, 842 S.W.2d 408, 411 
(Tex. App.-- -~Austin 1992, no writ). 

Please renic~ubcr that iii-ider the Act the release orinformation triggers certain procedi~rcs for 
costs and charges to the requestor. If records are released i n  co~npliance with this I-iiling, be 
sure that ail charges for thc infortnatioir arc at or below the lcgai amounts. Questions or 
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerelv. 

Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Ms. Macklyn Smith, TPLI, TCI 
Texas Certified Investigator 
Agency Division Director 
Executive Services Investigations 
P.O. Box 524 
Eustace, Texas 75 124 
(wio enclosures) 


