
G R E G  A B B O T T  

December 20,2006 

Ms. M. Ann Montgomery 
Assistant County and District Attorney 
Ellis Coiinty and District Attorney's Office 
1201 North Highway 77, Suite 104 
Waxahachie, Texas 75165-7832 

Dcnr Ms. Montgomery: 

You ask whether certain information is s~ibject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthc Government Code. Your request was 
asslgned ID# 267473. 

The Ellis County and District Attorney's Office (the "district attorney") received a request 
for inforination reiating to the requestor. You claim that the requested infomiation is 
excepted from disclosure under sections 552.101 and 552.1 08 ofthc Government Code. We 
have considered the exceptions you claim and have reviewed tile irifonnation you submitted. 

You also state that sonic of the s~~binittcd infonnationrelates to grandjuryproceedings. The 
iudiciary is expressly excluded from the requirements of the Act. See Gov't Code 
$ 552.003(1)(B). This office has deternliiied that a grand jury, for purposes of the Act, is a 
part of the judiciary and is thercfore not subject to the Act. See Open Records Decision 
KO. 41 1 (1984). Moreover, records kept by another pcrson or entity acting as an agent for 
a grant1 jriry arc considered to be records in the constructive possession oftlic grand jury and 
arc thcrefol-e not s~ibject to the Act. See O~>en Records Decisions Nos. 513 (1988), 411 
(1 984), 398 (1 983); hiii see Open Records Decision No. 5 13 at 4 (defining limits ofjudiciary 
exclusion). However, thc fact that information collected or prepared by anoti~er person or 
entity is submitted to the grand jury does not necessarily illcan that siicli inforiiiation is in the 
grand jury's constructive possession whcn tlic same inforn~ation is also held in tile other 
person's or entity's own capacity. Infoimation held by another person or entity but not 
produced at the direction of thc grand j~iry may well be protected under one of the Act's 
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specific exceptions to disclosure, but such infom~ation is not excluded from the reach ofthe 
Act by the judiciary exclusion. See Open Records Decision No. 513 (1988). Therefore, to 
the extent that the district attorney has possession of the submitted infonr~ation as an agent 
of the grand jury, sucll information is in the grand jury's constructive possession and is not 
subject to disclosure under the Act. This decision does not address the public availability of 
any such inforiliation. To the extent that the district attorney does not hm.e possession ofthe 
submitted information as the grand jury's agent, tile information is subject to the Act and 
must be released unless it comes within the scope of ail exception to public disclosure. 

Section 552.101 of the Government Code excepts fiom disclosirre "i~lfomation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code fj 552.101. This exception encompasses information that other statutes make 
confidential. You raise section 552.101 in conjunction with section 261.201 of the Family 
Code, which provides in part: 

(a) The follo\ving infoimation is confidential, is not subject to public 
release under Chapter 552, Govemlnent Code, and may be disclosed 
only for purposes consistent with [the Family Code] and applicable 
federal or state law or under rules adopted by an investigating agency: 

( I )  arepo:t of alleged orsuspected abuseor neglect made under 
[chapter 261 of the Family Code] and thc identtty ofthc persoil 
making the repol-t; and 

(2) except as otherwise provided in this scction, the files; 
reports, records, con~n~unications, and working papers used or 
clcvcloped in ail investigatiol~ under [chapter 26 1 ofthe Family 
Code] or is1 providing services as a result of an investigation. 

Fam. Code \s 261.201(a); see also id. 5 261.001(1), (4) (dzfining "abuse" and "neglect" for 
purposes of Fam. Code ell. 261). Because thc submitted inforsnation consists of files, 
reports, records, co~nmunications_ or working papers used 01- developed in investigations 
under chapter 261 of t l ~ c  Family Code, we agree that the iiiformation falls within the scope 
of section 261.201(a). As you do iiot indicate that the district attorney has adopted a rule that 
governs the release of ttiis type of inforination, we assume thal no such r~11e exists. Given 
that assun~ption, \ye coucli~de that the siibniittcd infor~i~ation is confidential in its entirety 
under section 261.201 of the Family Code and milst bc withheld froill the requestor under 
scction 552.101 ofthe Governmei~t Code. cSc,c Ope11 Records Decision No. 440 at 2 (1986) 
(addressing predecessor statute). 

In summary: (I)  iiifori~tation held by tlie district attorney as an agent of tlic grand jury is in 
the grand jury's corrsiri~ctivc possession anti is not subjcct lo the Act; and (2) to the extent 
that the suhniittcd information is subject to t l~c  Act, it is coi~fidei-itial under section 261.201 
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of the Family Code and must be withheld from the requestor under section 552.1 01 of the 
Government Code. As we are able to make these detenninations, we need not address your 
other arguments against disclosure. 

This letter niling is li~liited lo the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied up011 as a previous 
determinatio~i regarding any other records or any other circumstances. 

This d i n g  triggers important deadlines regarding tlie rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. S 552.324@). In order to get the ft1I1 
benefit of suclr an appeal, the governmental body must file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
govein~nental body does not comply with it, then both the requestor and the attorney 
gci~eral have the right to file suit against the governmental body to enforce this ruling. 
Id .  552.321(a). 

If this ruling requires the gover~~mental body to release all or part of tlie requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governme~ital body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Govemn~eiit Code. if the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governmeiit Hotline, toll 
fuee, at (877) 673-6839, The requestor may also file a complaint witli the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decisioli by suing the governmental 
body. Id. 8 552.321(a); Texas Dep't of Pub. S($ety v. Giihveiitli, 842 S.W.2d 408, 411 
(Tex. App.--Austii~ 1992, no writ). 

Please remeinberthat under the Act the release of infomiation triggers certain procedures for 
costs and charges to the requcstor. If records arc released ill coiilpliaiice witli this ruling, be 
sirre that all charges for the infonnation are at or beloir~ the legal amoi~iits. Questions or 
co~nplaints a1)out over-charging ~iiust be directcd to Hadassah Schloss at the Office of the 
Attorncy General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has qirestions or cornnlcnis 
about this ruling, they inay contact our office. Aliliougli there is no statutory deadline for 
contacting us, the attorney general prefers to receive any coinnlents within I0 calendar days 
oftlie date of this niling. 
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Sincerely, 

Assistant Attorney General 
Open Records Division 

Enc: Submitted documents 

c: Mr. Johnathon Honrath 
108 Becky Lane 
Waxahachie, Texas 75 165 
(W/O enclosures) 


