
G R E G  A B B O T T  

January 3,2007 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportatioii 
125 East 1 I"' Street 
Austin, Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain infom~ation is subject to required public disclosure ~nider the 
P ~ ~ b l i c  Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned IDX268 127. 

The Texas Department of Transportation (the "department") received a request for the 
personnel file of a named individual. You claim that the submitted inforination is excepted 
fiom disclosure under section 552.101 of the Government Code.' [Ve have considered the 
exception you claim and reviewed tlie submitted representative sample of inf~rmat ion .~  

Initially, wenote that the department has only submittedthe named individual'smedicai file. 
We therefore asslime that tlie department has released any remaining information that is 
responsive to the request for the narncd individual's personnel file, to the extent that sucli 
information existed when the department received the request. If not, then the department 
Intist release any such inforillation at this time. See Gov't Codc S$ 552.301, ,302; Open 
Records Decision No. 664 (2000) (ifgovernmental body concludes that no exceptions apply 
to requested information, it must release infornx~tion as soon as possible). 

' ~ l t i i o u ~ i i  yoti also raise scctioii 552.102 oftiic Go\,erniiieiit Codc, you liave provided no arguments 
cxplainingho\v tliis exception isapplicabic to thc subiniited inforniation. Tiicreibre, we presiime you ~ i o  ioiiger 
assel-t this exception to disclosure. Gov't Codc $ 552.301. .302. 

'we  assume that tile "I-epresentative sniiipic"of records subiiiitted to this office is truly represeiitati\,e 
of  tile reqi~csted records as a xhole. See Opeii Records Llecision Nos. 499 (1988). 497 (1988). This opcli 
records letter does riot reiicli. and therefore docs not ailiiiorize tlic witiiliolding of. any other rcqiizstcd records 
to the extcnt tlint those records contail1 substa~itially diffel-elit types of iiifor~i~atioii tiiari that si~biiiitted to this 
office. 
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Section 552.101 of the Government Code excepts from disclosure "infomiation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code S 552.101. This section encompasses inforniation protected by other statutes. 
Section 552.101 encompasses the Medical Practice Act (the "IMPA"), subtitle B of title 3 of 
the Occupations Code. Section 159.002 of the MPA provides the following: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.001 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
anthorized purposes for which the i~ifbrmation was first obtained. 

Occ. Code S 159.002(b), (c). The medical records ~iiiist be released upon the patient's 
signed, tvritten consent, provided that the consent specifies (1) the information to be covered 
by the release, (2) reasons or purposes for the release, and (3) the person to whoni the 
i~ifor~nation is to be released. Occ. Code 88 159.004, 159.005. Section 159.002(c) also 
requires that any subseq~rent release of medical records be consistent with the purposes for 
which the governmental body obtained the records. Open Records Decision No. 565 at 7 
(1990). Medical records may be released only as provided under the MPA. Open Records 
Decision No. 598 (1991). Upon review, we agree that some of the si~bn~itted information 
constitutes a medical record that is subject to the MPA. Although the requestor has provided 
the department with a consent form signed by the individual at issue, this office is unable to 
determine whether the requestor has authority to receive the sublilitted rnedical I-ecord. For 
youl- convenience, \Ire have marked the medical record that may only be released in 
accordance with the MPA. 

Section 552.10 1 ofthc Government Code also encompasses the Americans witli Disabilities 
Act of 1990 (the "ADA"), 42 U.S.C. $5 12101 et seq. The ADA provides that information 
about the niedical conditions and incdical histories of applica~its or employees intist be 1) 
collected and maintailled on separate forms, 2) kepi iii separate medical files; and 3) treated 
as a cmifidential medical record. In addition, an employer's medical examination or inquiry 
into the ability of an employee to perform job-related fiinctions is to be treated as a 
coiifide~itial 1nedica1 record. 29 C.17.R. 5 1630.14(c); see iiiso Open Rccol-ds Decision 
No. 641 (1996). Tlie Equal Employment Opport~u~ity Coni~nissiorl (the "EEOC") has 
determined that iiledical infonnation for tile purposes of the ADA includcs "specific 
information about an indi\-id~ial's disability and related f~irictional limitatio~~s, as well as 
general statenleiits that a11 individual has a disability or that all ADA reasonable 
acconlinodation has been provided for a particular individual." See Letter froni Ellen J. 
Vargyas, Legal Counsel, EEOC, to Barry Kcarncy, Associate General Couiisel, National 
Labor Relations Board, 3 (Oct. 1, 1997). 
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Federal regulations define "disability" for purposes ofthe ADA as "(I) a physical or mental 
impairment that substantially limits one or more ofthe major life activities ofthe individual; 
(2) a record ofsuch an impairment; or (3) being regarded as having such an impairment." 29 
C.F.R. g 1630.2(g). The regulations further provide that 

physical or mental impainnent means: (1) Any physiological disorder, or 
condition, cosmetic disfigurement, or anatomical loss affecting one or more - - 
of the following body systems: neurological, musculoskeletal, special sense 
organs, respiratory (including speech organs), cardiovascular, reproductive, 
digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) 
Any mental or psychological disorder, such as mental retardation, organic 
brain syndrome, emotional or mental illness, and specific learning 
disabilities. 

29 C.F.R. 5 1630.2(h). Upon review, we have marked the information that is confidential 
under the ADA and niust withheld on that basis under section 552. I01 of  the Govemme~lt 
Code. 

Section 552.101 encompasses the federal Family and Medical Leave Act (the "FMLA"), 
section 2654 of title 29 of the United States Code. Section 825.500 of chapter V of title 29 
ofthe Code ofFederal Regulations identifies therecord-keeping requirements for employers 
that are subject to the FMLA. Subsection (g) of section 825.500 states that 

[rlecords and documents relating to medical certifications, recertifications or 
niedical histories of employees or employees' family ruembers, created for 
purposes of FMLA, shall be maintained as confidential medical records in 
separate filesirecords from the usual personnel files, and if ADA is also 
applicable, such records shall be maintained in conformance with ADA 
confidentiality req~iirements[], except that: 

( I )  Supervisors and managel-s [nay be informed regarding necessary 
restrictions on the work or d~ities of an eniployee and necessary 
acconimodations; 

(2) First aid and safety personnel may be informed (when 
appropriate) if the employee's pliysical or niedical condition might 
require cntergency treatment; and 

(3) Governn~ent officials investigating compliance with FMLA (or 
other pertinent law) shall be provided relevant information upon 
request 

29 C.F.K. 6 825.500(g). U p o ~  review of the information at issue, we find that you have 
failed to denionstl-ate that any of the rcinai~~iiig information constitutes niedical 
certifications, recertificatiosls or medical histories ofemployees ibr piit-poses of the FMLA. . 
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Consequently, no portion of the remaining information may be \vithheld pursuant to 
section 552.101 of the Government Code on this basis. 

In summary, the department must release the MPArecords in accordance with the MPA. The 
department must withhold the information we have marked pursuant to section 552.101 of 
the Government Code in conjunction with the ADA. The remaining information niust be 
released.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling niust not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governnlental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governnlental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attonsey - 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this niling, the governn~ental body 
will either release the public records proniptly pursuant to section 552.221(aj of the 
Governnient Code or file a lawsuit challenging iliis ruling pursuant to section 552.324 of the 
Government Code. If the govenilnental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Covernrnent Hotline, toll 
free, at (877) 673-6839. The requestor may also file a coniplaint with the district or county 
attorney. Id. 5 552.3215(e). 

I f  this ruling requires or permits the governrl~ental body to \vithhold all or some of the 
requested information, the requestor can appeal that decision by suing the goven~niental 
body. Id. 5 552.321(a); Te.~cr.s Depi,' ~f1'1rh. Suftty 1,. Gilbrcilili, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

3 We note tliat soiiie of itiformatioti being released contaiiis co~itidetitial information to i~lricli tlie 
requestor has a riglit of access. SL'C Gov'i Code $552.023(a); Open Records ilecision KO. 481 at 4 (1987) 
( p r i ~ i c y  theories not iiiipiicated when individita! asks goveriimeiital body to provide hitii wit11 ii1for11iatioti 
coticcrning liirnscif). However, ifthe depnrtiiicnt receives anotiier request for tiiis particular iiilot-niatioii froin 
a differelit requestor, tlicn tlic dzparitiient slioitld agaiti seek a decisioii fi-om t!iis office. 
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Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the inforn~ation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely. 

Holly R. Davis 
Assistant Attorney General 
Open Records Division 

Ref ID# 268127 

Enc. Submitted documents 

c: Ms. Mary Alice Jimenez 
Client Representative 
Priority Information Services, Inc. 
P.O. Box 690171 
San Antoiiio, Texas 78269-0 17 I 
(\\,lo enclosures) 


