
ATTORNEY GENERAL OF TEXAS 
-- - .- 

G R E G  A B B O T T  

January 4,2007 

Lieutenant Oscar J. Garcia 
Central Records Division 
City of McAllen 
P.O. Box 220 
McAllen, Texas 78501 

Dear Lieutenant Garcia: 

You ask whether certain information is subject to required public disclosure cinder the 
Public Information Act (the "Act"), chapter 552 of the Govemment Code. Yourrequest was 
assigned ID# 268409. 

The McAllen Police Department (the "department") received a request for information 
related to case number 2006-93890. You claim that the submitted infonxiation is excepted 
from disclosure under section 552.108 of the Govemment Code. We have considered the 
exception you claim and reviewed the submitted information. 

We note that the department did not comply with section 552.301 of the Government Code 
in requesting this decision. Section 552.301 prescribes procedures that a goverilmental body 
must follow in asking this office to decide whether requested infoi~~ration is excepted from 
public disclosure. Section 552.301(b) requires the governmental body to ask for the attorney 
general's decision and state the exceptions to disclosure not later than the tenth business day 
after the date of its receipt of the written request for inforniation. See Co\~ ' t  
Code $ 552.301(b). You state that the department received the present request on 
October 9, 2006, but you did not request a ruling from this office until October 24, 2006. 
Therefore, the department failed to request a ruling within tile ten-business-day deadline 
prescribed by section 552.301(b). 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
coniply with section 552.301 results in the legal presumption that therequested infornlation 
is public and must be released unless the govemniental body demonstrates a coinpelling 
reason to withhold tire inforniation frorri disclosi~rc. See Gov't Code $ 552.302; Hurlcock , .. 
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I!. Stale Bd. of Iizs., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) 
(governmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 3 19 (1982). Normally, a compelling reason for non-disclosure exists where some other 
source of law makes the information confidential or where third party interests are at stake. 
See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Section 552.105 of the 
Government Code is a discretionary exception to disclosure that protects a governmental 
body's interests and may be waived. See Gov't Code 5 552.007; Open Records Decision 
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally)> 663 at 5 (1999) (waiver of 
discretionary exceptions), 586 (1991) (govemniental body may waive section 552.108), 177 
at 3 (1977) (statutory predecessor to section 552.108 subject to waiver). The department's 
claim under section 552.108 is not a compelling reason for non-disclosure under 
section 552.302. See Open Records Decision No. 586 at 2-3 (1991). In failing to comply 
with section 552.301, the department has waived section 552.105 and may not \vithhold any 
of the submitted information under that exception. 

However, section 552.130 of the Government Code is applicable to some of the submitted 
infomiation.' This section excepts from public disclosure information that relates to a motor 
vehicle operator's or driver's license or permit issued by an agency of this state or a personal 
identification document issued by an agency of this state or a local agency airthorized to 
issue an identification docunient. See Gov't Code 3 552.130(a)(l), (3). We have marked 
information that must be withheld under section 552.130. We note, however, that the 
requestor has a special right of access to his own Texas motor vehicle record information. 
See id. 5 552.023. 

In summary, we have marked information that must be withheld under section 552.130 of 
the Government Code. The remaining information must be released to the requestor.' 

This letter ruling is limited to tlie particular records at issue in this request and liniited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatioii regarding any other records or any oilier circumstances. 

This ruling triggers iniportant deadlines regarding the riglits and responsibilities of the 
qovernmental body and of the reqiiestor. For example, governmental bodies are prohibited - 

1 This office uili raise ail exception sucli as section 552.130 on behtilf of a governniental body, as this 
is a iiiaiidntory esception aiid may not bc w;iivcd. Sef  Gov't Code $ 5  552.007, ,352; Opcii Records Dccision 
No. 671 at 3 11.4 (2001) (mandatory exceptions). 

2 ~ o m e  of the dociirnents iiiarked for release coiitain or consist of coiifideniial iiifoi-maiioii that is not 
siibjwt torelease to tlie general piiblic. Scc Gov't Codc ," 552,352. ilowc\,cr, tile reqiiestor in this instance has 
a special right o r  access to the iilfoi?i~ation. Cioi't Code 5 552.023. Becailsc sonic of tlie infanriation is 
confidential with respect to tile general public, if tile departiiieiit receives a f~iturc requcsi for illis informaiion 
froiii 311 iiidividiiai otiier than tiic rcqiiestor or his niitliuriied reprcseiitative, t!ie departnieiit sliouid again seek 
our decision. 
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from asking the attorney general to reconsider this ruling. Gov't Code 552.30I(f). Ifthe 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. S 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
S 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this nillng, the governmental body 
\ t r i l l  either release the p~iblic records pron~ptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this rullng pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor nny also file a complaint with the district or county 
attorney. Id. S 552.32 15(e). 

If this ru111ig requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. C: 552.321(a); Texas Dep't of Pub. Safetj* v. Gilbi-eath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. lfrecords are released in compliance with this ruling, 
be sure that all charges for the inforniation are at or below the legal amounts. Questions or 
coniplai~lts about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any commcnts within 10 calendar days 
of the date ofthis ruling. 

Sincerely. 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 268409 

Enc. Submitted documents 

C: J.C. Cervantes 
2701 Durango Avenue, Suite B 
McAllen, Texas 78503 
(wlo enclosures) 


