
G R E G  A B B O T T  

January 5,2007 

Mr. Charles Eldred 
Assistant City Attorney 
Knight & Partners 
223 W Anderson Ln Ste A 105 
Austin Tx 78752 

Dear Mr. Eldred: 

You ask whether certain information is subject to requiredpubiic disciosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 268924. 

The City of Kyle (the "city") received a request for 1) communications during 2005 
and 2006 related to the annexation of certain land; 2) siin7eys of that same land; 3) a copy 
of the latest official city map, including the annexed land; 4) docun~ents used by the city in 
deteiniining the extra-territorial jurisdiction of the City of Mountain City; and 5) all 
documentation relating to the annexation of the Meador property. You inform us that the 
city does not maintain information responsive to item 2 . '  You state that yoii will release or 
have released information responsive to items 3 and 4, but claim that the subinittcd 
information is excepted from disclosure under section 552.1 1 I of the Government Code.' 

' ~ l r e  Act docs not require a governnieiital body to disclose information that did not exist at tlietiiiie 
rlie request was received, riot does it require a yoier~~iiiental body to prepare lien inforniation i i i  response to 
a request. Ecofi. 0p~~ori;iriiiics Deb, C o ~ p  i.. B~niuriiatite, 562 S.\1'.2d 266 ('Tex. Ci \ .  App.-Sail 
Antoiiio 1978, wi-it disrn'd): Attor-r?cy Geiieral Opinion 11-90 (1973); Open flecords Decisioii Xos. 452 at 2-3 
(1986), 342 at 3 (1982), 87 (1975); see o1.70 Open Records Decisioii Nos, 572 at I (1990), 555 at 1-2 
(i990), 4 i 6  at 5 (IYS?). 

2 The reqiiestoi-'s atror?iey clarified the request to ezcliidc airy atioi-ney-clieiit coniniiinications. See 
Goy't Code 5 552.222 (requestnr may clarify request). Accordingly. tiie city inforiiis iis tliat Exhibit B is iiot 
responsive to this reqiiest and LYC do not address i t  iri this i-iiiing. 
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We have considered the exception you claim and reviewed the submitted infom~ation.' We 
have also considered comments submitted by the requestor's attorney. See Gov't Code 

552.304 (providing that interested party may submit comments stating why information 
should or s h o ~ ~ l d  not be released). 

Section 552.11 I excepts frompublic disclosure "an interagency or intraagency menioranduni 
or letter that would not be available by law to a party in litigation xvith the agency." Gov't 
Code $552. I1 I .  Section 552.1 11 encompasses the deliberative process privilege. SeeOpen 
Records Decision No. 615 at 2 (1993). The purpose of this exception is to protect advice, 
opinion, and recommendation in the decisional process and to encourage open and frank 
discussion in the deliberative process. See Altsti~i I>. Citj. of Sc~n Atlto~zio, 630 
S.W.2d 391,393 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990). 

In Open Records Decision No. 615 (1 993), this office re-examined the statutory predecessor 
to section 552.1 11 in light of the decision in Texas Departiizerlt of Public SajeI), v. 
Gilbreatll, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that 
section 552.1 11 excepts froin disclosure only those internal coniin~niications that consist of 
advice, recomniendations, and opinions that reflect the policynlaking processes of the 
governmental body. See Open Records Decision No. 615 at 5. A governmental body's 
policymaking functions do not encompass routine internal administrative or personnel 
matters, and disclosure of information about such matters will not inhibit free discussion of 
policy issties among agency personnel. Id.; see al.to Citj, of Gurliirld v. The Dallas hlornirlg 
News, 22 S.W.3d 351 (Tex. 2000) (section 552.1 11 not applicable to personnel-related . . . . 
communications that did not involve policymaking). A governnxntal body's policymaking 
f~inctions do include administrative and personnel matters of broad scope that affect the 
go~~ernmcntal body's policy mission. S& Open Records Decision No. 631 at 3 (1995). 
Furthermore, section 552.1 11 does not protect facts and written observations of facts and 
events that are severable from advice, opinions, and recommendation. See Open Records 
Decision No. 615 at 5 .  

This office has also concluded that a preliminary draft of a document that is intended for 
public release in its final fol-m necessarily represents thc drafter's advicc, opinion, and 
reconiniendation with regard to the forni and content of the final document, so as to be 
excepted fro111 disclosure under section 552.1 1 1 .  See Open Kecortis Decision No. 559 at 2 
(1990) (applying statutor-y predecessor). Section 552. I 1 1 pl-otccts factual itlforniation ill the 
drafl that also will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.11 1 enconipasses thc entire contents, inclitding comments. ~iiiderliiiing, 

3 
'ii'c nssitiiie that tiie"repirsen~:itii.esampIc" ofrccords siibiiiitied to this office is tiiiiy repr-csciitative 

of tile rcqiiested records as a whole. See Open Records i)ccisioii Sos. 309 (1'188). 497 (1988). This open 
records lcttcr does iiot reach, aiid tlicretbre docs riot aiitliorize the \vitiiIioldiiig of, aiiy other reqiicsied records 
tc tlic eztciit that tiiosc recnivls cont~iiii siibst:iniiaIiy diffex-ciit types of ii~foi'riiatioii than tiiat siibmitted to 
tliis office. 
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deletions, and proofreading marks, of a preliminary draft of a policymaking docunient that 
will be released to the public in its final form. See id. at 2. 

Further, section 552.11 1 can encompass commlinications between a governmental body and 
a third party consultant. See Open Records Decision Nos. 631 at 2 (section 552.11 1 
encompasses information created for governmental body by outside consultant acting at 
governmental body's request and perfor~iling task that is within governmental body's 
authority), 561 at 9 (1990) (section 552.11 1 encompasses communications with party with 
which governmental body has privity of interest or common deliberative process), 462 at 14 
(1987) (section 552.1 11 applies to memoranda prepared by governmental body's 
consultants). For section 552.11 1 to apply in such instances, the go\-emmental body must 
identify the third party and explain the nature of its relationship with the governmental body. 
Section 552.1 11 is not applicable to a communication between the governrnental body and 
a third party unless the governmental body establishes it has a privity of interest or common 
deliberative process with the third party. See Open Records Decision No. 561 at 9. 

Although you claim that Exhibits C and D are excepted under section 552.1 11, we note that 
the infomlation in Exhibits C and D was shared with third parties. Infoinlation shared with 
a third party may not be withheld under sectio~i 552.1 1 1 unless the city explains how it has 
a privity of interest or common deliberative process with the third party. See Open Records 
Decision Nos. 631, 561,462. As you have not explained how the city shares a privity of 
interest or common deliberative process with tlle third parties at issue, none of Exhibits C 
or D may be withheld under section 552.111. See Gov't Code 5 552.301(e)(l)(A) 
(governrnental body must explain how clainied exception to disclos~ire applies). As you 
raise no other exceptions to disclosure, the submitted information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this rillitlg must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding tlie rights and responsibilities of the 
governmental body and of the requestor. For example, govcmniental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 9 552.301(0. If the 
governme~ital body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. ,' 552.324jb). In order to get the 
full benefit of such an appeal, the govemnlerital hody 111ust file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the goveri~mental body docs not appeal this rulirrg and the 
governmental body does not comply xvith it, then both tlie requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
$ 552.32 l(a). 

If this ruling reqitircs thc govcr~imental body to release all or part of the requested 
information, tlie governmental hody is responsible ibr taking the next step. Based on the 
statute, the attorney general expects that: upon I-eceiving this r-uiing, the go\,ernn?ental body 
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will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold ail or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texus Dep't o fpub.  Safety v. Gilbreatlt, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has qt~estions or comments 
about this n~ling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 
1 
if 

1 ' '  
I 

, "' ,, i / :  

Josk'vela III 
Assistant Attorney General 
Open Records Division 

Ref ID# 268924 

Enc. Snbnlitted dociiments 

c: Ms. Laverne S. LlcClendon 
P. 0. Box 1494 
Buda, Texas 78610 
(wlo enclosures) 


