
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

January 8, 2007 

Ms. Zandra L. Pulis 
Senior Counsel 
CPS Energy 
P.O. Box 1771 
San Antonio, Texas 78296 

Dear Ms. Pulis: 

You ask whether certain infonnation is subject to required public disclosure under the Public 
Inforniatioi~ Act (the "Act"), chapter 552 of the Goveminent Code. Your request was 
assigned ID# 268600. 

The City Public Service Board of the City of San Aiitonio, d/b/a CPS Energy ("CPS"), 
received a request for any grievances filed by or on behalf of a named individual. You claiin 
that you have no responsive infonnation regarding the request. In the alternative, you claim 
that the submitted infom~ation is excepted from disclosure under sections 552.101 and 
552.103 ofthe Government Code and Rule 503 of the Texas Rules of Evidence. We have 
considered your arguments and reviewed the submitted information. 

We begin by addressing your claim that the submitted information is not responsive to the 
request. The Act requires a governinental body to release only infonnation that it believes 
to be rcsponsivc to a request. I-Iowever, iri determining whether information is responsive, 
a govcmrncntal body has a duty to make a good faith effort to relate the request to 
intbnnation that it holds. Open Records Decision No. 590 at 1 n. 1 (1991). We  ha\^ 
reviewed the submitted infoniiatioii and conclude that it is responsive to the request. We 
will therefor-e address whether the exceptions you claim apply. 
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Next, we must address CPS's obligations under section 552.301 of the Government Code. 
In accordance with section 552.301(b), agovemmental body seeking a ruling from this office 
must assert the exceptioiis to disclosure that apply to the requested information no later than 
the tenth business day after receiving the written request. See Gov't Code 5 552.301(b). 
You state that CPS received the present request for information on October 12,2006. You 
did not, however, raise rule 503 of the Texas Rules of Evidence until November 2, 2006. 
You assert that some of the submitted information is protected under section 552.101 of the 
Government Code in conjunction with the attorney-client privilege pursuant to rule 503. 
Section 552.101 excepts from disclos~ire "information considered to be confidential by law, 
either constitutional, statutory, or byjudicial decision." Id. 5 552.101. This section does not 
encompass rule 503 because it is not constitutional law, statutory law, or ajudicial decision. 
Open Records Decision No. 676 at 1-2 (2002). Thus, your claim under nile 503 is not made 
timely by your original claim under section 552.101 oftlie Governmelit Code. Consequently, 
yor~ failed to complywith the ten-business-day deadlinemandated in section 552.301 (b) with 
respect to your claim under rule 503. 

Pursuant to sectio~i 552.302 of the Govenilnent Code, a governmental body's failure to 
comply with theproced~~ral requirements of section 552.301 results in the legal pres~iinption 
that the requested information is public and iiiust be released, unless tlie governmental body 
demonstrates a compelling reason to withhold the i~iformatio~i froni disclosure. See id. 
8 552.302; Hrrt~cock~'. Sir& Bd. ojIizs., 797 S.W.2d 379,381-82 (Tex. -4pp.-Austin 1990, 
no writ) (governmental body must make compelling denionstration to ovcrcomc presuii~ption 
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 3 19 (1 982). Generally, a governniental body may demonstrate a compelling reason to 
withliold information by a showing that the infomiation is made confidential by another 
source of law or affects third party interests. See Open Records Decision No. 530 (1994). 
This oflice has detennined thaf discover)~pri~~ileges, silCh as rule 503 of the Texas Rules of 
Evidence, do not colistitutc colnpelling reasons to overcome the pres~unption of openness 
under section 552.302. See, e.g., Open Records Decision No. 676 at 1 1 (2002) (assertion of 
rule 503 does not demonstrate "cornpellii~g reason" under sectior~ 552.302 to prohibit 
governmental body's release of information). Therefore, none of tlic submitted information 
may he witlilicld rroiii disclosure uiicier rule 503 of tllc Texas Rules of Evidence. 

Next, you claim that the subiiiittcd infomiation is excepted from disclosure by section 
552.103 of the Government Codc. Section 552.103 provides, in pertinent part, as follows: 

(a) I~if'ormatioi~ is cxceptcd froni jrccjuired public disclosurc] if i t  is 
infomiation relating to litigation of a civil or cr-iminal natui-c lo whic1? the 
statc or a political subdivision is or niay bc a party or to \viiicll an officer or 
employce of tlie state 01- a polilical s~ibdivision, as a consequence of' tlic 
person's ofiice or cmployiiciit, is or riiay be n party. 
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(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infonnation. 

Gov't Code 8 552.103(a), (c). A governmental body that raises section 552.103 has the 
burden of providing relevant facts and docun~ents to show that the exception is applicable 
in a particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date that the governmental body received the 
request for information and (2) the infom~ation at issue is related to that litigation. See Utziv. 
of Tes. Lnw Sch. 1'. Te.x. Legal Fo~~ritl., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, 
no pet.); see also flec~r-il v. ffoz~sron Post Co.: 684 S.W.2d 210, 212 (Tex. App.---Houston 
[I" Dist.] 1984, writ ref d n.r.e.); Open Records Decision No. 55 I at 4 (1990); Gov't Code 
4 552.103(~). To establish the applicability of section 552.103(a) lo information i t  seeks to 
withhold, CPS nnist meet both prongs of this test. Furthermore, we note that once all parties 
to litigation haveobtained information throughdiscoveryor otherwise, no section 552.103(a) 
interest exists with respect to that information. Open Records Decision Nos. 349 (1982), 320 
(1982). Yon state that the submitted information consists ofan employee grievance form and 
attachments sent to CPS by the opposingparty in the pending litigation. As these documents 
were obtained from the opposing party in the pending litigation, no section 552.103(a) 
interest exists with respect to this infomiation. Therefore, we conclude that CPS tnay not 
withhold any of tlie requested documents under section 552.103 of the Govenlment Code. 

We note, however, that a portion of the submitted information may be protected by 
section 552.1 17 of the Government Code.' Section 552. I I7(a)(l) excepts from disclosure 
the home addresses and telcplione numbers, social security numbers, and family member 
infom~ation ofcurrent or fonner officials or employees of a governnlental body who request 
that this infonnation be kept confidential under section 552.024 of the Govemmcnt Code. 
See Gov't Code $552.1 17(a)(l). However, infonnation subject to section 552.11 7(a)(l) may 
not be withheld froin disclosiire if the ciirrent or fom~er  employee made thc request for 
confidentiality under section 552.024 after tlie request for infoniiation at issue \bras received 
by the govei-nniental body. \J71ietlic~- a partici~lar- piece of inlbm~ation is pilblic milst he 
detemlineci at the time the request for it is luade. See Open Records Decision No. 530 at 5 
( 9 8 )  I11 this case, you do not i~ i for~n us nor provide documentation showing that the 
employee at issue timely elected confidentiality iindei- section 552.024. Thus, if the 
employee tiiuely electcd to kcep his personal information coniitlcntial, you nii~st withhold 
this infomiation, ~\ . l~icl i  wc have marked, ilndci- section 552.1 17(a)(l). CPS may llot 

'Tlic Office oftlie Attorney Cieneral n-ill raise a mandatory exception like section 552.1 17 on hchalf 
of n govemincntai body, but ordinarily ivill not raisc orl~er cxceptions. SL'C Ope11 IIecor~Is I Ie~is i~ i l  NOS. 48 I 
(1987J.480 ( l987) ,470 (1987). 
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withhold this information ~~ndersection 552.117(a)(1) ifthis employee didnot make atimely 
election to keep the infornlation confidential. The remaining submitted information must be 
released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this n~l ing  must not be relied upon as a previous 
deterniination regarding any other records or any other circumstances. 

This n~ling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govemmental bodies are prohibited 
froin asking the attorney general to reconsider this r~~l ing .  Gov't Code $ 552.301(ff. If the 
governmental body wants to challenge this ruling, the govemmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the fill1 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Itl. 5 552.353(b)(3), (c). If the governmental body does not appeal this nlling and the 
governn~ental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the gove~nme~ital body to enforce this nlling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling. the goveminental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Govem~neiit Code. If the gover~i~i~ental body fails to do one of these things, then the 
requestor should report that failure to tlie attorney general's Open Government Hotline, toll 
free, at  (877) 673-6839. The reqiiestor may also file a co~npiaint with the district or county 
attorney. Id. $ 552.3215(c). 

If t l~is ruling I-eqilires or permits the governniental body to vvithhold all or some of the 
recl~~ested infor~uation, the requestor can appeal that decision by suing the governmental 
body. Itl. 5 552.321(a); Te.~il.s Dcp't o fP~rh .  .Si!fct~. 1,. Gilhre~r!li, 842 S.W.2d 405, 41 1 
(Tcx. App.---Austin 1992. no writ). 

Please retnember that under the Act tlie releasc of information triggers cci?ain procedures for 
costs and charges to tlie requestor. Ifrecords arc released in compliance with this ruling, be 
sure that all charges for the inforniation arc at or below the legal aniounts. Q~lcstions or 
complaints about over-charging nli~st be directed to Hadassah Scliloss at the Office of the 
Attorney General at (51 2) 475-2497. 

IS the go\~crnniental body, the requestor, or any other person has questions or coiuments 
aboul this n~ling. they may contact OLII- office. Althougl~ tberc is no statutory deadline for 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Shelli Egger - - 
Assistant Attorney General 
Open Records Division 

Ref: ID# 268600 

Enc. Submitted docu~nents 

c: Ms. Elizabeth Albanese 
Southwest Bureau Chief 
The Bond Buyer 
1401 Elm Street, Suite 4610 
Dallas, Texas 75202 
(wlo enclosures) 


