
ATTORNEY GENERAL OF TEXAS 
- - - - - - - 
G R E G  A B B O T T  

January 10.2007 

Mr. Carey E. Smith 
General Counsel 
Texas Health and Human Services Commissioii 
P.O. Box 13247 
Austin, Texas 7871 1 

Dear Mr. Smith: 

You ask whether ce~tain information is subject to recluired piiblic disclosure under the 
Pitblic Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 268786. 

The Texas Health and Human Services Con~niission (the "con~n~ission") received a request 
for a particillar witness statei-i~ent related to a specified investigation. You state that, to the 
extent the coinmission holds any responsive information related to an investigation 
conducted by the commission's Office of Inspector General ("OiG"), the com~nission will 
rely upon our r~rling in Open Records Letter Yo. 2004-8876 (2003), which serves as a 
previous dcterniination under section 552.301ia) of the Gox~ernment Code for the 
conin~ission, and withhold such infom~atiotl undcr section 552. I01 of ihe Government Code 

I in co~~junction with section 531.1021(5) of the Government Code. You claim that the 
submitted informatio~i is excepted from disclosure ~ ~ n d e r  section 552.10 1 ofthe Governme~it 
Code. We have considered the exception you claiiii and reviewed the s~~bmit ted i~~forniation. 

Section 552.101 excepts fl-on1 rccjuired public disclosure "ii~foril~ation considered to be 
confidential by law, either coi~siitutional, statiitory, or by judicial decision." Gov't 
Code 5 552.101. This section e~icompasscs the comrnon-law right to privacy. Infomiatioii 
must be withheld fio111 tile pilhlic ui~der section 552.101 in conjiinction with co~i~mon-law 
pl-ivacy when the inforn~alion is ( I )  highly intimate or cl~lbarrassii~g, siicl? that its rcleasc 

I See Open ilccords rlccision No. 673 (200 I) igovcniiiientai body tiiay rely oil previoris dcteriiii~iatioii 
xvlicn cienieiits ofiau. fact, and circrinlstatices iiave not chatiged. decisioii concliides specific. clearly deiinentcd 
category of iiiliiniiatio~i is excepted, atid govertiiiicntai body is csplicitly infortiled i! inced not seek a decisioii . .. 
fsoin this ofricc to \virlitnold iiifoi-niation i i ~  response to fiiiiire rcqiiests). 
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would be highly objectionable to a person of ordinary sensibilities, c111dj2) of no legitimate 
public interest. See I t~d~rs.  firrtzd 1). Te.r. Iwdzu. Accideizl Bd., 540 S.W.2d 668, 685 
(Tex. 1976). In iMorales v. Ellerz, 840 S.W.2d 5 19 (Tex. App.-El Paso 1992, writ denied), 
the court applied the common-law right to privacy addressed in Iirii~airinl Furiiriiiitiot~ to an 
investigation of alleged sexual harassment. The investigation files at issue in Ellen 
contained third-party witness statements, an affidavit in which the individual accused ofthe 
misconduct responded to the allegations, and the conclusions of the board of i nq~~ i ry  that 
conducted the investigation. See 840 S.W.2d at 525. The court upheld the release of the 
affidavit of the person under investigation and the conclusions of the board of inquiry, 
stating that the disclosure of such docnments sufficiently served the piiblic's interest in the 
matter. Id. The court further held, however, that "the public does not possess a legitimate 
interest in the identities of the individual witnesses, nor the details of their personal 
statements beyond what is contained in the documents that have been ordered released." Id. 
When there is an adeq~late summary ofthe investigation, the srimriiary niust be released, but 
the identities of the victims and witnesses must be redacted and their detailed statenients 
must be withheld from disclosure. 

The requestor contends that the witness statement at issue is s~tbject to release because the 
witness testified in a criminal proceeding and "identified herself in that proceeding[.]" See 
Stat.-Telegrati~ v. CVczlker, 834 S.W.2d 54, 58 (Tex. 1992) (when individual volnntarily 
discloses other~vise private facts in public forum, individual waives privacy interest in that 
infor~nation); see a1.r~ Jtzd~rs. Fuzltlii., 540 S.W.2d at 685. Blrt see Attorney General Opinion 
JM-229 at 3 (1984) (absent express authority to  elca case confidential information to public, 
custodian ofpublic records may not adopt policy or rille which waives third party's privacy); 
cJ: Indris. Fuzlnd., 540 S.W.2d at 679 (individual does not waive privacy interest in 
information merely by disclosing it to gover~rmental body). However, the commission 
informs us that it "has no actual knowledge" as to whether the individual actually testified 
or the substance of the alleged testiiiiony. Wllether the ulitncss has waived her privacy 
interest in infor~iiation held by the conimission presents a fact issiie. This office cannot 
resolve frictual disputes in the opinion process. See Open Records Decision Nos. 592 at 2 
(1991), 552 at 4 (1990), 435 at 4 (1986). Wl?ere a fact issue cannot bc resolved as a matter 
of law, we must rely on the facts alleged to iis by the governmental body requesting our 
opinion, or upon those facts that are discernible from the docinilents submitted for our 
inspection. See Open liecords Decision No. 552 at 4(1990). Thcrcfore. as tile commission 
has already released a summary of the invesiigation with the names of \vitiiesses and victim 
redacted, we agree that tire requested witness statement must be \vithheld froin disclosure 
nnder section 552.101 in conjunction with tlic coriinion-law right of privacy. 

Tiiis 1ct:cr ruling is limited to the particular records at issuc in this request aiid liiiriied to the 
facts as presented to us; therefore, this nili1ig must not be relied upon as a previous 
determination regarding any other records or any other circunistanccs. 

This ruling triggers important deadlines regarding the rights and respoiisibiiitics of the 
go\~ernmental body and of the requestor. For exa~iiplc. gouerntnenial bodies arc prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code S 552.30l(f). If the 
governniental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5$ 552.353(b)(3), (c). If the governniental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and tlle attomey general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
3 552.321(a). 

If this ruling requires the govemmental body to release all or part of the requested 
information, the governn~ental body is responsible for taking the next step. Based 011 the 
statute, the attomey general expects that, upon receiving this ruling, the governmental body 
will either release rhe public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attolney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 3 552.3215(e). 

If this ruling requires or permits tlte governmental body to withhold all or some of the 
requested information; the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Llep't of Pttb. Sqfeiy v. Gilbiwth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers celtain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging inust be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governniental body, the requestor, or any othcr person has questions or comnlents 
about this ruling, they may contact our office. Althoi~gh tltere is no statutory deadline for 
conlactingus, the attorney general prefers to receive any comnienls within I0 calendar days 
of the date of this ruling. 

Sincerely. 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 
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Enc. Submitted documents 

C: Mr. John Curtis 
1939 NE Loop 410, Suite 210 
San Antonio, Texas 78217 
(W/O enclosures) 


