
G R E G  A B B O T T  

January 10,2007 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 1 1 th Street 
Arrstin, Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain iitformatioii is subject to required public disclosure under the P~iblic 
Infonuation Act (the "Act"), chapter 552 of the Gove~nment Code. Your request was 
assigned ID# 268843. 

The Texas Department of Transportation (the "deparnltent") received a request for "[alny 
and all correspoiidence, statements, reports or other material concerning an alleged accident 
that occurred on August 29, 2003 in Jefferson Coui~ty, Texas in which i t  is alleged that a 
[named individual] was injured when he fell into an open ma~ihoie[.]" You claim that the 
requested information is excepted froin disclosure u~idcr sections 552.107, 552.1 11, 
and 552.1 1 1 of the Government Code.' We have considered the exceptions you claim and 
revie\\.ed the submitted representative sample of iiiformatioii.' 

Section 552.107(1) of tile Goveinmetlt Code protects iilihriiiation coming within the 
attorney-client privilege. When asscrti~ig tile attorney-client privilege, a gover~imeiltal body 
has the burden ofproviding the necessary facts to den?o~~strate tile elements of the privilege 

' ~ l t i ~ o i i ~ l i  you raise section 552, 101 of tire Gover~ririeiit Code it; cotijiiiiction with the nttor-ney-client 
and attorney work product privileges. this office lias cor~cliidcti tlini seciioii 552.101 does not encompass 
discovery privileges. .See Opeii Records L)ccisioii Sos.  676 at 1-2 (2002). 575 at 2 (1990). 

'we assume th:ii tire "represeiiiativc sniliple" of records siibniirted to this officc is trulyreprescntati~e 
of tile requested records as a \vliole. .See Open Records Decision Nos. 499 (1988). 497 (1988). This open 
records letter does not ieacli. and tiisrefore does iiot aiitlrorirc tiic witiilroliiiiig of. any other reqiiested records 
to tile extent tiiat tliosc records contaiii siihsraiitially differeiit types of  i:iforrnation tlinn tlrnr siibriiitted to this 
office. 
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in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a comniunication. Id. at 7. Second, the comniunication must have been made "for the 
purpose offacilitating the rendition ofprofessional legal services" to the client governmental 
body. TEX. R. EVIU. 503(b)(l). Tlie privilege does not apply Lvhen an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. It1 r e  Texas Furniei-s Ins. 
E.~ch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in a capacity other than that of attorney). 
Govern~iiental attorneys often act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact that a conirnu~iication 
involves an attorney for the governnrent does not demonstrate this element. Third, the 
privilege applies only to communications between or anioiig clients, cl ie~it  representatives, 
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(l)(A), (B), (C); (D), (E). Thus, 
a governmelital body must inform this office of tlie identities and capacities o f  the 
individuals to whom each communication at issue has bee11 made. Lastly, the attorney-client 
privilege applies only to a cor?fide~ztial conimunication, id. 503(b)(I), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is niade in 
furtheraiicc of the  relidition of professio~ial legal services to tlie client o r  those reasonably 
necessary for the transmission of the communication." Id. 503(a)(5). 

Whether a comniu~iicatio~l meets this detitiition depends on the irirer~t of the  parties iiivolved 
at tile tinie the inforiliation was communicated. Osboi.ize t9. JO/INSO?~, 954 S.\li1.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
comniunication has been inaintained. Section 552.107(1) generally excepts an entire 
comm~~~iicat ion that is de~uonstrated to be protrctcd by the attoniey-client privilege unless 
otherwise waived by the goveriiniental body. See Huie i;. DeSiinzo, 922 S.IN.2d 920, 923 
(Tex. 1996) (privilege extends to entire conimuiiication, includiiig facts contained therein). 

Tlie department asserts that tlic subiiiittcd iilformatioii coiisists of confidential 
conirn~~liications betweeii eniployecs of and a11 attorney for the depart~nent made for the 
purpose of obtaini~ig professional legal advice regardiiig the allegations at issue in the 
request. Based on this repi-esentation and oiir i-e\~ic\i' of file iiiforniation at issue, we agree 
that the submitted i~iforniatioii consists ofprivileged attorney-client cornniunications that the 
department may witlihold u~ider section 552.107 of the Gover~imeiit Code. As our ruling on 
this issue is dispositive, we need not address your ren~airiing argunicnts against disclosure. 

This letter ruling is liniitcd to tiic particular I-ecords at issue in this request and limited to the 
facts as presented to us; tliei-efore, this r u l i ~ ~ g  iiiust not be relied upoil as a previous 
detcriiiiiiatioii rcyarding any otiicr records or any other cil-cuinsta~ices. 

This ruliiig triggers important deadlines regarding the rights and rcspoiisihilitics of the . .. 
go\,eriiriiental body and of the reijuestor. For csampic, goveinmental bodies al-e prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, tlie govern~nental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
f~ill  benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
I .  552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to eiiforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governniental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a la~vsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the govern~nental body to withbold all or some of the 
requested information, the requestor can appeal that decision by suing the goveriiniental 
body. Id. 552.321ja); Texas Dep't ofPzib. Sflfep v. Gilbr-eat/?, 842 S.M7.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in conipliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to tfadassah Scbloss at the Office of the 
Attor~iey General at (512) 475-2497. 

If tlie gover~imental body, tlic requestor, or any other person has q~iestions or comrnents 
a b o ~ ~ t  this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, tlie attorney general prefers to receive any comiiicnts within 10 calendar days 
ofthe date ofthis niii~ig. 

Sincerely, 

0 Raiilscy A. Abarca 
Assistant Attorilcy General 
Open Records Division 



Ms. Sharon Alexander - Page 4 

Enc. Submitted documellts 

c: Mr. Tom Chase 
P. 0. Box 2683 
Waco, Texas 76702-2683 
(W/O enclosures) 


