
G R E G  A B B O T T  

January 10,2007 

Ms. Moira Schilke 
Assistant District Attorney 
Dallas County 
41 1 Elm Street, 5th Floor 
Dallas, Texas 75202 

Dear Ms. Schilke: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 268876. 

Dallas County (the "county") received two requests for illformation pertaining to Keefe 
Commissary Network ("Keefe"). While you take no position on the disclos~~re of the 
i~lfonnation you have submitted for review, you state that release of this information may 
implicate the proprietary interests of third party Keefe. Accordingly, you state, and provide 
documentation showing, that you notified Keefe of the two requests and its right to subinit 
arguments to this office as to why the infoimation should not be released. See Gov't Code 
$ 552.305(d); see also Open Records Decision No. 542 (1990) (determining that statutory 
predecessor to section 552.305 permits governmental body to rely on interested third palty 
to raise and explain applicability of exception to disclosl~re under the Act in certain 
circumstances). Our office has received correspondence from Keefe. We have considered 
all claimed exceptions and reviewed the submitted infoimation. 

Initially, we note that you have only submitted a letter and a financial statement for our 
rc\.iew. As you have not submitted the county jail's commissary contract or Kecfe's bid 
proposal for onr revicw, we assume you have released this ilifonnation to the extent that it 
existed at the time this request was received. lfyou have not released any such records, you 
must release them at this time. See Gov't Code $$ 552.301(a), ,302.; seeidso Open Records 
Decision No. 664 (2000) (noting that if sovemiilental body concludes that no exceptions 
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apply to requested information, it must release information as soon as possible under 
circumstances). 

Next, we address the county's obligations under section 552.301 of the Government Code. 
Sectio11552.301 prescribes procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. Section 
552.301(b) requires the governmental body to ask for the attorney general's decision and 
state its exceptiorls to disclosure not later than the tenth business day after the date of its 
receipt of the written request for information. See Gov't Code 9 552.301(b). If a 
governmental body fails to comply with section 552.301, the requested information is 
presumed to be subject to required public disclosure and must be released, unless there is a 
compelling reason to withhold any of the information. See id. 9 552.302; Hnrlcock v. State 
Bd. offns.,  797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ). 

The county received the first request for information on October 26, 2006. However, the 
county did not request a decision regarding this request until Hoveniber 10, 2006. 
Accordingly, the county failed to meet the deadlines prescribed by section 552.301(b) with 
regard to the first request, and this iiiformation is therefore presumed to be public under 
section 552.302. This statutory presu~nption can generally be overcome when the 
information is confidential by law or third-party interests are at stake. See Open Records 
Decision Nos. 630 at 3 (1994), 325 at 2 (1982). In this instance, third party interests are at 
stake. Therefore, we will address Keefe's arguments against disclos~~re. 

We first address Keefe's contention that the submitted letter is excepted from disclosure 
because "it was not part of the actual documentation required in the bid, but was subniitted 
to the county with the uiiderstanding of both parties that the information was supplen~ental 
and plivate[.In We note that infonilation is not confidential under the Act sirnply because 
the party submitting the infomiation anticipates or requests that it be kept confidential. 
It~dus. Fo~lild v. Tex. Iildrts. Accident Bri., 540 S.W.2d 6G8,677 (Tex. 1976). 111 ot l~erwords~ 
a governmental body cannot, through an agreement or contract, ovelmle or I-epeai provisions 
of the Act. Attoniey General Opinion JM-672 (1 987); Opcii Records Decision Nos. 541 at 3 
(1990) ("rl'Jhc obligations o ia  governmental body under [the prcdecessor to the Act] cannot 
be compronlised simply by its decision to enter into a contract."); 203 at 1 (1978) (mere 
expectation ofconfidentiality byperson supplying ir~fonnation docs not satisf)~rcquirements 
of statutorypredecessor to section 552.1 10). Consequently, unless the requested information 
falls within an exception to disclosure, i t  must be released, ~iotv\:itlistanding any expectations 
or agreement specif>~ing otherwise. 

While Keefc has submitted argulnents under sections 552.103; 552.101; 552.107, and 
552.108 ofthe Government Code for the submitted inforniation, the countytakcs no position 
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with respect to the public availability of the submitted information.' A governmental body 
has the discretion to assert that infomation requested under the Act is excepted from release 
undersections 552.103,552.104,552.107, and552.108 oftheGovernment Code. See Gov't 
Code 5 552.007; Open Records Decision No. 549 at 6 (1990). Since these sections are 
discretionary exceptions that only protect the governmental body's interests, they may be 
waived. See Dallcrs Area Rapicl Transit v. Dallas Morizing News, 4 S.Ur.3d 469, 475-76 
(Tex. App-Dallas 1999, no pet.) (governmental body may waive section 552.103); Open 
Records Decision Nos. 592 at 8-9 (1991) (contentioil of competitive harm under section 
552.104 may be waived), 677 at 10 (2002) (claim of attorney work-product privilege under 
section 552.1 1 1 orTexas RuleofCivil Procedure 192.5 maybe waived), 676 at 1 1-12 (2002) 
(claim of attorney-client privilege under section 552.107 or Texas Rule of Evidence 503 may 
be waived), 586 (1991) (governmental body may waive section 552.108), 177 at 3 (1977) 
(statutorypredecessor to section 552.108 subject to waiver); see also Open Records Decision 
No. 522 (1989) (discretionary exceptions in general). The county does not assert that the 
submitted information is excepted under section 552.103, 552.104, 552.107, or 552.108; 
therefore, the information may not be withheld pursuant to any of these sections. 

Kcefe also contends that the financial statements the county has submitted are excepted from 
disclosure under section 552.110 of the Government Code. Section 552.110 protects the 
proprietaryinterests of private parties by excepting from disclosure two types of information: 
(a) trade secrets obtained from a person and privileged or confidential by statute or judicial 
decision; and (b) commercial or financial information for which it is demonstrated based on 
specific factual evidence that disclosure would cause substantial coinpetitive harm to the 
person from wlloin the information was obtained. Gov't Code 5 552.1 IO(a), (b). 

Section 552.1 10(a) protects trade secrets obtained from a person and privileged or 
confidential by statute or judicial decision. Gov't Code 5 552.1 10(a). The Texas Supreme 
Court has adopted the definition oftrade secret from section 757 ofthe Restatement ofTorts. 
Ifyrle Co1.p. 11. HzrfJii~es, 314 S.W.2d 763 (Tex.), cert. denied, 358 U.S. 898 (1958); see also 
Open Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is 

any formula, pattcm, dcvicc or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over compctiiors who do not know or use it. It may be a fonnula for a 
chcnlical con~pound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of ciistomers. It 
differs frorn other secret infonnation in a business . . . in that it is not sinlply 
infonnation as to siilglc or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in  the 

' Although Kecfe believes the subiiiited letter is excepted by tlic attorney-client privilege under Texzks 
I<~iles of Evidence 503. we note that section 552.107 is the proper exceptioii to raise for its attorney -client 
privilege claim in this instance. Sre Open Kccoriis Decision No, 676 (1988). . . 
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operation ofthe business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method ofbookkeeping or other office management. 

RESTATEMENT OF TORTS $ 757 cmt. b (1939). There are six factors to be assessed in 
determining whether information qualifies as a trade secret: 

( I )  the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy of the 
information; 

(4) the value of the information to [the company] and to [its] competitors; 

(5) the amount of effort or money expended by [the company] in developing 
this information: and 

(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS 5 757 cmt. b (1939); see idso Open Records Decision No. 232 
(1979). This office must accept a claim that infom~ation subject to the Act is excepted as a 
trade secret if apvi~?~n$~cie case for exemption is made and no argument is submitted that 
rebuts the claiiu as a matter of law. Open Records Decision No. 552 (1990). However, we 
cannot conclude that section 552.1 10(a) is applicable unless it has been shown that the 
infomtation inects the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.1 lO(b) protects "[cjommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive h a m  to the person from wlioni the information was obtained[.]" Gov't Code 
5 552.1 1 O(b). This exception to disclosure requires a specific factual or evidentia~yshowiiig, 
not conclusory or generalized allegations, that substantial competiti\rc injury would likely 
result kom release of the infonuation at issue. Gov't Code 552.1 10(b); see also N<itionii/ 
Pnvks & Coilservriiioil Ass '11 v. hforio~i, 498 F.2d 765 (D.C. Cir. 1974); Open Records 
Decision No. 661 (1999). 
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In this instance, we find that Keefe has not demonstrated how any of its information meets 
the definition of a trade secret. See RESTATEMENT OF TORTS 5 757 cmt. b (1939). 
Accordingly, the information at issue may not be withheld under section 552.11 O(a). We 
also find that Keefe has not established that the release of its financial information would 
cause it substantial compelitive harm; therefore, the county may not withhold this 
informationunder section 552.1 10(b). Asno other exceptions to disclosure have beenraised, 
the submitted information must be released. 

This letter niling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This niling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.30i(f). If the 
governmental body wants to challenge this ruling, the govemmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b), In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (e). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against tlie governmental body to enforce this ruling. 
Id. 552.321(a). 

If this ruling requires the govemmental body to release all or part of the requested 
information, the govem~nental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this r~~l ing ,  the governmeiltal body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the novemntenlal body fails to do one of these thinzs. then the - - .  

requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 

If this ~uling requires or pem~its the governmental body to withhold all or some of the 
rcq~lested information, thc requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.2-ns Dep't of Pzrb. Scgefy 1'. Cilhrentl~, 842 S.W.2d 405, 41 1 
(Tex. App.-Austin 1992; no writ). 

Please remember that undcr the Act the release of information triggers certain procedures for 
costs and charges to thc requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be dirccted to Hadassali Schloss at the office of the 
Attorney General at (512) 475-2397. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

u 
Gilbert N. Saenz 
Assistant Attorney General 
Open Records Division 

Ref ID# 268876 

Enc. Submitted documents 

c: iMr. Will Jerfords 
Steward Distribution 
P.O. Box 1888 
Waycross, Georgia 31502-1888 
(W/O enclosures) 

Ms. Marlie McDonnell 
Balch and Bingliam, L.L.P. 
30 Allen Plaza, Snitc 700 
30 Ivan Allen Jr. Blvd, NW 
Atlanta, Georgia 30308 
(W/O ci~closures) 

Mr. Marc H. Richman 
Counsel to Kecfe Commissary Network 
304 South Record Street 
Dallas, Texas 75202-4738 
(w/o enclosures) 


