
ATTORNEY GENERAL OF TEXAS 
- - 
G R E G  A B B O T T  

January 11,2007 

Mr. Scott A. Kelly 
Deputy General Counsel 
Texas A&M University System 
Office of General Counsel 
A&M System Building, Suite 2079 
200 Technology Way 
College Station, Texas 77845-3424 

Dear Mr. Kelly: 

You ask whether certain information is sibject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 oftlie Government Code. Your request was 
assigned ID# 2692 16. 

The Tarleton State University Police Department (the "department") received a request for 
incident reports for nine specified crimes involving Tarleton State University students or 
employees since 2002.' You claim that the requested information is excepted from 
disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted info~mation.~ 

Initially, we note that the requestor asks the department to exclude social security and Texas 
driver's license numbers. Thus, these types of information iii the submitted offense reports 
are not responsive to the present request. Accordingly, we do not address your arguments 
for this information and the department is not required to release this information pursuant 
to this request. 

'You inform us that the department sought and received a clarification of the infomation requested. 
See Gov't Code e; 552.222 (if request for information is unclear, governn~ental body may ask requestor to 
clarify request); see ol.~o Open Records Decision No. 31 (1974) (when presented with broad requests for 
information rathcr than for specific records, governmental body may advise requestor of types of infonation 
available so that request may be properly narrowed). 

'We assilrne that, to thc extent any additional responsive information existed when the department . .. 
received tlie request for information, you have released it to tlie requestor. If not, then you niust do so 
inimediately. See (;o\,'l Code ~$5 552.006, 552.301, 552.302; Open Records Decision No. 664 (2000). 
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We must next address the department's obligations under section 552.301 ofthe Government 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. Pursuant 
to section 552.301(e), a govemmental body must submitto this office within fifteen business 
days of receiving an open records request a copy of the specific information requested or 
representative samples, labeled to indicate which exceptions apply to which parts of the 
documents. See Gov't Code 5 552.301(e)(l)(D). The department received the request for 
information on October 23,2006, but did not submit two ofthe offense reports at issue until 
November 11, 2006. Thus, the department failed to comply with the procedural 
requirements mandated by section 552.301 for this information. 

A govemmental body's failure to comply with the procedural requirements of 
section 552.301 results in the legal presumption that the requested information is public and 
must be released unless the governmental body demonstrates a compelling reason to 
withhold the information from disclosure. See id 552.302; Hancock v. State Bd. ofIizs., 
797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ); Open Records Decision 
No. 319 (1982). The presumption that information is public under section 552.302 can 
generally be overcome by demonstrating that the information is confidential by law or third- 
party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 
at 2 (1982). Section 552.101 of the Government Code can provide a compelling reason to 
overcome this presunlption; therefore, we will address your arguments under section 552.101 
for this information, as well as the remaining reports. 

Section 552.101 excepts from disclosure "infonnation considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." This section encorrlpasses the 
doctrine of common-law privacy, which protects information that (1) contains highly 
intimate or embarrassing facts the publication of which would be highly objectionable to a 
reasonable person and (2) is not of legitimate concern to the public. Indus. Found. v. Tex. 
Itidus. AccirfentBd., 540 S.W.2d 668,685 (Tex. 1976). The types ofinformation considered 
intimate and elnbarrassing by the Texas Supreme Court in Itzdustrial Foundcrtiorz included 
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
illjuries to sexual organs. Id. at 683. This office has found that the following types of 
infom~ation are excepted from required public disclosure under common-law privacy: some 
kinds of medical infornlation or infornlation indicating disabilities or specific illnesses, see 
Ooen Records Decisioll Nos. 470 (1987) (illness from severe emotional and job-related , ~ , 
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps); 
personal financial information not relating to the financial transactior~ between an individual - 
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and 
identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1 986), 393 
(1983), 339 (1982). 111 addition, in Mornles v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 
1992, writ denied), the court addressed the applicability ofthc common-law privacy doctrine 
to files of an investigation of allegations of sexual harassment. The investigation files in 
Ellen contained individual witness statements, an affidavit by the individual accused of the 
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misconduct responding to the allegations, and conclusions of the board of inquiry that 
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release ofthe - 
affidavit of the person under investigation and the conclusions ofthe board of inquiry, stating 
that the public's interest was sufficiently served by the disclosure of such documents. Id. 
In concl;ding, the Ellen court held that "the public did not possess a legitimate interest in the 
identities ofthe individual witnesses, nor the details oftheir personal statements beyond what 
is contained in the documents that have been ordered released." Id. 

The submitted information consists of sexual-assault offense reports. These reports do not 
pertain to sexual harassment in the employment context for purposes of Ellen; therefore, the 
department may not withhold any information in this report under section 552.101 on that 
ground. However, we have marked information in the submitted reports, including the 
identifying information of the sexual assault victims, that is confidential under common-law 
privacy and that the department must withhold under section 552.101. The remaining 
information, including the pseudonyms of the victims, does not identify the victims and is 
not otherwise confidential under common-law privacy, and the department may not withhold 
it under section 552.101 on that ground. 

We note that some of the remaining information is excepted under section 552.137 of the 
Government Code. Section 552.137 excepts from disclosure "an e-mail address ofamember 
of the public that is provided for the purpose of comn~unicating electronically with a 
governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
5 552.137(a)-(c). Section 552.137 does not apply to a government employee's work e-mail 
address because such an address is not that of the employee as a "member of the public," but 
is instead the address of the individual as a government employee. The e-mail addresses at 
issue do not appear to be of a type specifically excluded by section 552.137(c). You do not 
infoml us that a member of the public has affirmatively consented to the release of any 
c-mail address contained in the submitted materials. Therefore, the department must 
withhold the e-mail addresses we have marked under section 552.137. 

To conclude, the department must withhold the information we have marked under 
sectioit 552.101 of the Government Code in conjunction with common-law privacy and 
section 552.137 of the Government Code. The department must release the remaining 
information. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governnlental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
gove~nmental body wants to challenge this ruling, the governruental body must appeal by 
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filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the govemmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.22I(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemmental 
body. Id. 5 552.321(a); Texas Dep't o fpub.  Safety v. Gilhrer~th, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

lf the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold information from a requestor. Gov't Code 
5 552.325. Although thcre is no statutory deadline for contacting us, the attorney general 
prefers to receive any comments within 10 calendar days of the date of this ruling. 

Sincerely, 

J ~ P  6 v  es L. 'oggeshall 
ksis tant  Attorney General 
Open Records Division 
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Ref: ID# 269216 

Enc. Submitted documents 

c: Erin Cooper 
Tarleton State University 
C/O Light of Day Project 
Freedom of Information Foundation of Texas 
400 South Record Street, Suite 240 
Dallas, Texas 75202 
(W/O enclosures) 


