
G R E G  A B B O T T  

January 12, 2007 

Ms. Nicole B. Webster 
Assistant City Attorney 
City of Waco 
P.O. Box 2570 
Waco, Texas 76702-2570 

Dear Ms. Webster: 

You ask whether certain information is subject to required p ~ ~ b l i c  disclosure under the Public 
lnformatlon Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 268946. 

The City of Waco (the "city") received a request for all company responses to RFP# 2006- 
013 pertaining to on-line auctions for surplus items. Although you claim no exceptions to 
disclosure, you assert that release ofthe submitted information may implicate the proprietary 
interests of third parties. Pursuant to section 552.305 ofthe Government Code, you notified 
Shattuck & Associates Auctioneers ("Shattuck & Associates"), Ren6 Bates Auctioneers, Jnc. 
("Renk Bates"), and Lone Star Auctioiieers, Inc. ("Lone Star") of the request and of thcir 
opportunity to submit comments to this office. See Gov't Code $ 552.305 (pcmiitting 
interested third party to submit to attorney general reasons why requested idormation should 
not be released); Open Records Decision No. 542 (1990) (determining that statutory 
predecessor to section 552.305 permits governmental body to rely on interested third party 
to raise and explain applicability of exception to disclosure in certain circumstances). We 
have revielved the submitted information and considered the submitted a]-guments. 

We liotc that an interested third party is allowed ten business days after the date of its receipt 
of the governmeiital body's notice under section 552.305(d) to submit its reasons, if any, as 
to why rcqitested information relating to that party should be withheld from disclosure. See 
Gov't Code $ 552.305(d)(2)(B). As of the date of this letter, Shaltuck &Associates has not 
submitted to this office any reasons explaining why its submitted infomiation should not be 
released. We thus have no basis for concluding that any portion of the sitbmitted inforniation 
constitiites proprietary itifonnation of Sliattuck & Associates, and the city iiiay not withholcl 
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any portion ofthe submitted information on that basis. See Open Records Decision Nos. 661 
at 5-6 (1999) (to prevent disclosure of commercial or financial infonnation, party must show 
by specific factual evidence, not conclusory or generalized allegations, that release of 
requested information would cause that party substantial competitive harm), 552 at 5 (1 990) 
(party must establishpviiizizfilcie case that information is trade secret), 542 at 3 (1990). 

We next address the submitted arguments. Renk Bates argues that its infomiation is 
confidential pursuant to section 552.101 of the Govemment Code. Section 552.101 excepts 
from disclosure information considered to be confidential by law, either constitutional, 
statutory, or by judicial decision. Gov't Code 6 552.101; see also Open Records Decision 
Nos. 61 1 at 1 (1992) (relating to common-law privacy), 600 at 4 (1992) (relating to 
constitutionalprivacy), 478 at 2 (1987) (relating to statutoryconfideiltiality). However, Rene 
Bates does not cite to any specific law, and we are not aware of any law, that makes any 
poliioil of the submitted infor~nation confidential under section 552.101. See Open Records 
Decision No. 478 at 2 (statutory confidentiality requires express language making 
information conlidential or stating that infomiation shall not be released to public). 
Accordingly, the city may not withhold any portion of the submitted infonnation under 
section 552.101 ofthe Government Code. 

Next, Lone Star claims that portions of its infonnation are excepted froni disclosure i~iidcr 
section 552.102 of the Governme~it Code. Section 552.102 excepts froin disclosure 
"information in a personnel file, the disclosure of wliich would constitute a clearly 
unwarranted invasion of personal privacy." Gov't Code 5 552.102(a). However, section 
552.102 only protects infomiation in a personnel file of a governniental body, not a private 
third party. The personnel iiiformation submitted to us for review concerns employees of a 
private third party. Accordingly, the city may not withhold any portion of the inforniation 
froni disclosure prirsirant to section 552.102 of the Govemment Code. 

Next, both Lone Star and Renk. Bates claim exception to discloslrre under section 552.1 10 
of the Government Code. Section 552.1 10 protects: (1) trade secrets, and (2) coinlncrcial 
or financial infor~iiation the disclosure of which would cause substantial competitive hann 
to thc person fr-om whom thc infonnation was obtained. See itl. 5 552.1 10(a), (b). Section 
552.1 10(a) protects the property interests of privatc parties by excepting from disclosure 
trade secrets obtained from a person and privileged or confidenlial by statute or judicial 
decision. See itl. C; 552.1 lO(a). A "trade secret" 

tiiay consist of any formula, pattern, device or compilation of information 
which is used in one's business, and ~vhicli gives [one] an opportunity to 
obtain an advantage over competitors who do not know or usc it. It may he 
a forn~ula for a chemical compound, a process of nianufacturing. treating or 
preserving materials, a pattern for a niachine or other device, or a list of 
custon~ers. It differs froni otl~er secret iiiforniation in a business in that it is 
not simply iiifor~iiation as to single or eplienieral events in the conduct ofthe 
busincss, as for example the an~o~ in t  or otlier tcnns of a secret bid foi- a 
contract or the salary of eel-lain employees. . . . A trade secl-et is a process or 
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device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as for example, a machine or formula for 
the production of ail article. It may, however, relate to the sale of goods or 
to other operations in the business, such as a code for determining discounts, 
rebates or other concessions in aprice list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS $757 cmt. b (1 939); see also H ~ r l e  Corp. v. Hzffines, 314 S.W.2d 
763,776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217 (1978). 

There are six factors to be assessed in determining whether information qualifies as a 
trade secret: 

( I)  the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy ofthe 
information: 

(4) the value of the information to [the company] and to [its] co~npetitors; 

(5) the amount of effort or money expended by [the company] in developing 
this information; and 

(6) the case or difficulty with which the information could be properly 
acquired or duplicated by others, 

RESTATEMENT OF TORTS 6 757 cnit. h (1939); see izlso Open Records Dccision No. 232. 
This office must accept a clai~li that information subject to the Act is excepted as a trade 
secret if api.irr~crficie case for cxcinption is made and no argument is submitted that rebuts 
the claim as a matter of law. Open Records Decision No. 552. However, we cannot 
conclude that section 552.1 10(a) is applicable iinless it has been shown that the informatioll 
meets the definition of a trade secret and the necessary factors have been demonstrated to 
establish a trade secret claim. Open Records Decision KO. 402 (1983). 

Section 552.1 10(b) protects "[c]oir~mercial or financial information for iirhich il is 
demoilstrateci based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Ciov't 
Code $ 552.1 10(h). This exception to disclosure requires a specific factual or cvidentiary 
showin:.: not conciiisory or generalized allegations, that substantial competitive injury . , 
\vould likely result fi-om release of the infornlation at issue. Irl. 6 552.1 10(b); see also 
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National Pczrks & Consen!atiorz Ass 'rz  v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open 
Records Decision No. 661. 

Lone Star seeks to withhold portions of its proposal, including customer lists, organizational 
stnlcture, and processes information under sections 552.1 10(a) and 552.110(b). Rent. Bates 
claims that its client list, buyers list, and website traffic information is excepted from 
disclostrre under sections 552.1 10(a) and 552.1 10(b). With respect to the customer 
information at issue, we note that both Lone Star and Rene Bates publish the identities of 
theircnrrent and past clients and the details ofprojects that the companies undertake for their 
clients on their respective internet websites. In light of Lone Star and Reni  Bates' own 
publication of such information, we cannot conclode that the identities ofthese companies' 
clients and the details of their projects qualify as trade secrets of each company. Likewise, 
we are not persuaded that the release of such information under the Act would be likely to 
cause either company any substantial competitive harm. We therefore conclude that the city 
must withhold only the current and past client names that have not been published on either 
Lone Star or Rent. Bates' website. The city must release the names of Lone Star and Rent. 
Bates' current and past clients whose names have been released on the respective company's 
website. 

Further, we find that Lone Star and Rent. Bates have estahl~shed that somc of their 
infonnation, x~hich we have marked, constitutes trade secret or con~mercial and iinancial 
information, the release of whicli would cause the companies substa~~tial competitive harm. 
The city must withhold the information we have marked 1111der section 552.1 10. However, 
we detenlline that neither Lone Star nor Rent5 Bates has demollstraied that any portion of the 
remaining information constitutes trade secret information or commercial or financial 
information, the release ofwliich would cause them substantial competitive harn~.  See Open 
Records Decision Nos. 552 at 5-6, 661 (must show by specific factual evidence that 
substantial competitive injury would restlit from release of particular infonnation at issue), 
319 at 3 (1982) (information relating to organization, personnel, and qualifications not 
ordinarily excepted from disclosure under statutorypredecessor to section 552.1 10); see also 
RESTATE MEN.^ OFTORTS 5 757 cmi. b (1939) (information is generally not trade secret if it 
is "simply information as to singleor ephemeral events in t11e condi~ct ofthe business" rather 
than "aprocess or device for continuous use in the operation of ihc business"). Accol-dingly, 
pursuant to section 552.1 10, the city must withhold only those portions of the submitted 
iiiformation that we have marked under that section, as well as client names that have not 
been published on eithcr Lone Star or RenC Bates' website. 

Next, section 552.1 30 of tlie Goucrn~licnt Code provides in relevant part: 

(a) Infomiation is excepted fi-on1 tlie req~iirenient of Section 552.021 if tlie 
information relates to: 

(1) a motor vehicle operator's or driver's license or permit isstled by 
an agency o f t i~ i s  state; 
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(2) a motor vehicle title or registration issued by an agency of this 
state; or 

(3) a personal identification document issued by an agency of this 
state or a local agency authorized to issue an identification document. 

Gov't Code 5 552.130(1)-(3). Accordingly, the city must withhold the Texas license plate 
numbers and vehicle identification numbers in the submitted documents under section 
552.130 of the Government Code. 

Next, Ren6 Bates claims that portions of its submitted information are excepted from 
disclosure under section 552.136 of the Government Code. This section states that 
"[nlotwithstanding any other provision of this chapter, a credit card, debit card, charge card, 
or access device number that is collected, assembled, or maintained by or for a governmental 
body is confidential." Jrl. $ 552.136. Thus, the city must withhold the marked account 
numbers in Ren6 Bates' inforn~ation, as well as the insurance policy we have marked in Lone 
Star's information, under section 552.136 of the Government Code. 

We understand both Lone Star and Ren6 Bates to claim that their proposals contain e-mail 
addresses. Section 552.137 oftlie Government Code provides in relevant part the following: 

(a) Except as othelwise provided by this section, an e-mail address of a 
member of the public that is provided for the purpose of conimunicating 
electronically with a governmental body is confide~itial and not subject to 
disclosure under this chapter. 

(c) Subsection (a) does not apply to an e-mail address: 

(3) coittained in a response to a request for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
infornlation relating to a potential contract, or provided to a 
goveinmental body in thecourse ofnegotiating lhc temx of a contract 
or potential colitract . . . [.I 

Gov't Code 9 552.137(a), (c)(3). The e-mail addresses at issue \?,ere provided to the city by 
Lone Star and Reni- Bates in response to a request for bids or proposals. See id. 
5 552.1 37(c)(3). Thus, none ofthe e-mail addresses in the subniitted information is excepted 
~mder section 552.137. See id. 9 552.137(c). 

Fii~ally, we note that some ofthe subinitted information appears to be protected by copyright. 
A custodian of public records milst comply with the cop)fright law and is not required to 
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furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). 
A governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
making copies, the member of the public assumes the duty ofcompl~ance with the copyrigl~t 
law and the risk of a copyright infringement suit. See Open Records Decislon No. 550 
(1990). Thus, the remaining submitted information must be released to therequestor, but any 
information protected by copyright must be released in accordance with copyright law. 

In summary, the city must withhold the information we have marked, as well as the names 
of any clients that have not been published on either Lone Star or Rene Bates' website, under 
section 552.1 10 of the Government Code. The city must withhold the Texas l~ceiise plate 
numbers and vehicle identificat~on numbers in the submitted dociiments under section 
552.130 of the Government Code. Finally, the c ~ t y  must withhold the marked account 
numbers and insurance policy numbers under section 552.136 ofthe Government Code. The 
remaining submitted information must be released to the requestor, but any info~mation 
protected by copyright must be released in accordance with copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this niling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This r~iling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govcrninental bodies are prohibited 
from asking the attonley general to reconsider this ruling. Gov't Code 5 552.301(0. Ifthe 
governmental body wants to challenge this ruling, the governmental body nlust appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the govemmcntal body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). lf the governmental body does not appeal this ruling and the 
governmental body does not cornply with it, then both the requestor and the attorney 
general have the rigllt to file suit against the governtnental body to enforce this ruling. 
Icl. 5 552.321(a). 

If this ruling requires the govemme~ital body to release all or part of the requested 
information, thc governntental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the gover-nmental body 
will either release the public rccords promptly pursuant to section 552.22l(a) of  the 
Govcrniiient Code or file a lawsuit challenging this rulingp~~rsuant to section 552.324 of  the 
Govcrnniciit Code. If  the governinental body fails to do onc of these things, then the 
requestor should report that failure to the attorney general's Open Government l-iotiine, toll 
Cree, at (877) 573-6839. The recjuestor may also file a complaint with the district or county 
atioriiey. Id. 5 552.3215(c). 

If this ruling requires or permits the governmental body to \vithhold all or some of the 
requested information, thc reyuestol- can appcai that decision by suing the governinental 
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body. Id. 5 552.321(a); Texas Dep't ofPtib. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release ofinformation triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging mnst be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

~ss i s t an t  Attorney General 
Open Records Division 

Ref: ID# 268946 

Enc. Submitted documents 

c: Mr. Landon Tllalrnan 
Public Surpl~is 
P.O. Box 50676 
Provo, Utah 84605 
(wlo enclosures) 

Lone Star Auctioneers, Inc. 
Attn: Marilyn K. Burgess 
4629 Mark IV Parkway 
Fort Wor.th; Tcxas 76106-2295 
(wio enclosures) 

Renk Bates Auctioneers, Inc. 
Attn: Sheryl Bates 
4660 CR 1006 
McKinncy, Tcxas 75071-6614 
( ~ i o  enclosures) 
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Shattuck & Associates 
Attn: Greg Shattuck 
60 1 West 1 OLh Street 
Austin, Texas 78701 
(wio enclosures) 


