
G R E G  A B B O T T  

January 18,2007 

Ms. Doreen E. McGookey 
City Attorney 
City of Sherman 
P.O. Box 1106 
Sherman, Texas 75091-1 106 

Dear Ms. McGookey: 

You ask whether certain information is s~rbject to required public disclosure under the 
P~rblic Infornlation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 26921 8. 

The City of Sherman (the "city") received arequest for certain site development plans. You 
state that some of the requested information has been released. You claim that other 
responsive inforn~ation is excepted from disclosure under section 552.1 03 ofthe Government 
Code. We have considered the exception you claim and have reviewed the information you 
submitted. 

Section 552.103 ofthe Go~~cs~irneiit Code, the "litig~.iion exceptio~~," provides in part: 

(a) Iiifon~~ation is cxccpted from [required public disclosure] if it is 
informatiotl relating to iitigatio~i of a civil or criminal nature to which the 
state or a political sitbdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's ofiice or employment, is or may be a party. 

(c) Infornlation relating to litigation involving a governmental body or an 
offices or employec of a govcnlmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending orreasonably anticipated 
on the date that the req~lestor applies lo the officer for public information for 
access to or duplication of the infor~ilation. 
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Gov't Code § 552.103(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information that it seeks to 
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date of its receipt ofthe request for information 
and (2) the information at issue is related to the pending or anticipated litigation. See Univ. 
of Tex. Law Sch. v. Te.x. Legul Four~rl., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); 
Henvdv. Horlstoti Post Co., 684 S.Vi7.2d 21O(Tex. App.--Houston[l"Dist.] 1984,writref d 
n.r.e.). Both elements of the test must be met in order for information to be excepted from 
disclosure under section 552.103. See Open Records Decision No. 55 1 at 4 (1990). 

The question ofwhether litigation is reasonably anticipated must be determined on acase-by- 
case basis. See Open Records Decision No. 452 at 4 (1986). To establish that litigation is 
reasonably anticipated, a governmental body must provide this office with "concrete 
evidence showing that the claim that litigation may ensue is more than mere coi~jecture."' 
Id. You state that the subnlitted infon~lation relates to a matter that is the subject of 
settlement discussions between two private parties. You have provided copies of 
correspondence relating to those discussions. You believe that if the negotiations are not 
successf~~l, litigation involving the city will ensue. Having considered your arguments and 
reviewed the documentation that you provided, we conclude that you have not delnonstrated 
that the city reasonably anticipated litigation on the date of its receipt of this request for 
information. See Open Records Decision Nos. 351 at 2 (1982) (mere chance of litigation 
does not trigger statutory predecessor to Gov't Code 6 552.103), 33 1 at 1 (1982) (statutory 
predecessor not applicable where there is nothing more to substantiate claim than mere 
threats of litigation). Therefore, thc city may not withhold the submitted information under 
section 552.103 of the Government Code. As you claim no other exception to disclosure, 
the information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dcten~iination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governn~ental body and of the requestor. For example, governmental bodies arc prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 552.301(f). If the 
governmental body wants to clialleilge this ruling, the governmental body must appeal by 

'Amoilg otiier exaniples, this office has concluded that litigaiion was reasoilably aliticipated \vlierc the 
opposing party took tile follo\\,ing objective steps to\vard litigation: ( I )  filed a coinplaint \\,itli tlie Equal 
Enlpioy!iieiit Opportuiiity Coimnission ("EEOC"), see Open Records Decision No. 336 (1982); (2) liired an 
attor~rcy \viio made a demand for disputed payments and threatened to sue i f  tlie payments were not made 
promptly,.sce Open Records DecisionNo. 346 (1982); and(3) thrcatcned to sue oil several occasions and hired 
an attorney, see Opeii Records Decision No. 288 (1981 ). 
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filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is respo~lsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this r ~ ~ l i n g  pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to tlie attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Ill. $ 552.3215(e). 

If this ruling requires or permits the governniental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.32 1 (a); Texas Dep 't oj"P~,h. Scfefy v. Gilbrecitii, 842 S. W.2d 408, 4 1 1 
(Tex. App.-Austin 1992, no writ). 

Please remeniber that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be 
sure that all charges for the informatio~i are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about tliis ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any coniments within I 0  calendar days 
of tlie date of tliis ruling. 

Sincerely, 
,' ,, 

i 

~ a m k s  W. Mo 
Assistant Attoniey General 
Open Records Division 
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Ref: ID# 269218 

Enc: Submitted documents 

c: Mr. Steve Prock 
3737 Loy Lake Road 
Sherman, Texas 75090 
(wlo enclosures) 


