
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

January 18,2007 

Mr. Miguel A. Saldafia 
For Brownsville Independent School District 
Three North Park Plaza 
Brownsville, Texas 78521 

Dear Mr. Saldaiia: 

You ask whether certain information is subject to required public disclosure under the 
PublicInfomation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 269445. 

The Brownsville Independent School District (the "district"), which you represent, received 
a request for information pertaining to a former employee. You claim that the requested 
information is excepted from disclosure under sections 552.101, 552.102, 552.107, 
and 552.11 1 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Initially, we note that the United States Department of Education Family Policy Compliance 
Office (the "DOE") has informed this office that the Family Educational Rights and Privacy 
Act of 1974 ("FERPA'), section 1232g oftitle 20 of the United States Code, does not permit 
state and local educational authorities to disclose to this office, without parental consent, 
unredacted, personally identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act.' Consequently, state 
and local educational authorities that receive a request for education records fiom a member 
of the public under the Act must not submit education records to this office in unredacted 
fom~,  that is, in a form in which "personally identifiable information" is disclosed. See 34 

'A copy of this letter may be found on the attorney general's website, available at http://www. 
oag.state.tx.us/opinopen/og~resources.shtml 
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C.F.R. 5 99.3 (defining "personally identifiable information"). You have submitted 
unredacted education records for our review. Because our office is prohibited from 
reviewing these education records to determine the applicability of FERPA, we will not 
address FERPA with respect to the submitted records. Such determinations under FERPA 
must be made by the educational authority in possession of the education records.' 

Next, we must address the district's obligations under section 552.301 of the Government 
Code. Under section 552.301(e), a governmental body is required to submit to this office 
within fifteen business days of receiving an open records request (1) general written 
comments stating the reasons why the stated exceptions apply that would allow the 
information to be withheld, (2) a copy of the written request for information, (3) a signed 
statement or sufficient evidence showing the date the governmental body received the written 
request, and (4) a copy of the specific information requested or representative samples, 
labeled to indicate which exceptions apply to which parts of the documents. Gov't Code 
$ 552.301(e)(l)(A)-(D). You state that the district received the request for information on 
October 26,2006. While your brief is dated November 15,2006, it bears a postmark date 
ofNovember 18,2006. See id. 5 552.308 (describingrules for calculating submission dates 
of documents sent via first class United States mail, common or contract camer, or 
interagency mail). Thus, the district has failed to comply with the procedural requirements 
of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental bodv's failure to - 
comply with the procedural requirements of section 552.301 results in the legal presumption 
tbat the requested information is public and must be released. Information that is presumed 
public must be released unless a governmental body demonstrates a compelling reason to 
withhold the information to overcome this presumption. See id. 5 552.302; Hancockv. State 
Bd. oflns., 797 S.W.2d 379,38 1-82 (Tex. App. -Austin 1990, no writ) (governmental body 
must make compelling demonstration to overcome presumption of openness pursuant to 
statutory predecessor to section 552.302); Open Records Decision No. 319 (1982). 
Normally, a compelling reason to withhold information exists where some other source of 
law makes the information confidential or where third party interests are at stake. See Open 
Records Decision No. 150 at 2 (1977). Although you assert that the submitted information 
is excepted from disclosure pursuant to sections 552.107 and 552.1 11 of the Government 
Code, these are discretionary exceptions and are not compelling reasons to overcome the 
presumption tbat the information is public. See Open Records Decision Nos. 676 at 12 
(2002) (harm to governmental body's interests under section 552.107 not compelling reason 
for non-disclosure), 663 (1 999) (governmental body may waive section 552.1 11); see also 
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). We 
therefore determine the district may not withhold the submitted information under 

'In the future, if the district does obtain parental consent to submit unredacted education records, and 
the district seeks a ruling fromthis office on the proper redactionof those education records incompliance with 
FERPA, we will mle accordingly. 
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section 552.107 or 552.1 11. Sections 552.101 and 552.102 can provide compelling reasons 
to overcome the presumption of openness under section 552.302; therefore, we will address 
your arguments under those exceptions. 

Next, you assert that some of the submitted information is "confidential by its own terms." 
We note that information is not confidential under the Act simvlv because the oartv 

A .  A ,  

submitting the information anticipates or requests that it be kept confidential. Indus. Found. 
v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a 
governmental body carmot, through a contract, ovenule or repeal provisions of the Act. 
Attorney General Opinion JM-672 (1987). Consequently, unless the information at issue 
falls within an exception to disclosure, it must be released. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Section 552.101 encompasses section 21.355 of the Education Code, which provides that 
"[a] document evaluating the performance of a teacher or administrator is confidential." 
Educ. Code 5 21.355. This office has interpreted section 21.355 to apply to any document 
that evaluates, as that term is commonly understood, the performance of a teacher or an 
administrator. See Open Records Decision No. 643 (1996). In Open Records Decision 
No. 643, we determined that for purposes of section 21.355, the word "teacher" means a 
person who is required to and does in fact hold a teaching certificate under subchapter B of 
chapter 21 of the Education Code or a school district teaching permit under section 21.055 
and who is engaged in the process of teaching, as that term is commonly defined, at the time 
of the evaluation. See id. at 4. We also determined that the word "administrator" in 
section 21.355 means a person who is required to and does in fact hold an administrator's 
certificate under subchapter B of chapter 21 of the Education Code and is performing the 
functions of an administrator, as that tern1 is commonly defined, at the time of the evaluation. 
Id. 

We note that the submitted information includes teacher evaluations. Assuming that the 
individual who is the subject of this information held a teaching certificate or permit under 
subchapter B of chapter 21 of the Education Code and was performing the functions of a 
teacher at the time of the submitted evaluations, we conclude that the information we have 
marked is confidential in its entirety under section 21.355 of the Education Code and must 
be withheld fiom disclosure under section 552.101 of the Government Code. See Abbott v. 
North East Indep. Sch. Dist., No. 03-04-00744-CV, 2006 WL 1293545 (Tex. App.-Austin 
May 12, 2006, no pet.) (concluding that written reprimand constitutes evaluation for 
purposes of Educ. Code 5 2 1.355). 

Section 552.101 also encompasses section 6103(a) of title 26 of the United States Code, 
which provides that tax return information is confidential. See 26 U.S.C. 3 6103(a)(2), 
(b)(2)(A), (p)(8); see also Attorney General Op. MW-372 (1981); Open Records Decision 
No. 600 (1992). Tax return information is defined as data furnished to or collected by the 
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Internal Revenue Service with respect to the determination ofpossible existence of liability 
ofany person under title 26 of the United States Code for any tax. See 26 U.S.C. 5 6103(b). 
The submitted W-4 form, which we have marked, is tax return information and must be 
withheld pursuant to section 552.101 of the Government Code in conjunction with 
section 6103(a) of Title 26 of the United States Code. 

Section 552.102(a) of the Govemment Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
pcrsonalprivacy." Gov't Code 5 552.102(a). InHubert v. Harte-Hanks Texas Newspapers, 
652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled that the test to 
be applied to informationclaimed to be protected under section 552.102(a) is the same as the 
test formulated by the Texas Supreme Court in Industrial Foundation for information 
claimed to be protected under the doctrine of common law privacy as incorporated by 
section 552.101. See 540 S.W.2d 668, 683-85. Accordingly, we will consider your 
section 552.101 and section 552.102(a) privacy claims together. 

For information to be protected from public disclosure by the common law right ofprivacy 
under section 552.101, the information must meet the criteria set out in industrial 
Foundation. In Industrial Fozmdatiotz, the Texas Supreme Court stated that information is 
excepted from disclosure if (1) the information contains highly intimate or embarrassing 
facts, the release of which would be hishly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. Id. at 685. The type of information 
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide, 
and injuries to sexual organs. Id. at 683. 

This office also has found that information that reflects an individual's personal financial 
decisions and is not related to a financial transaction between the individual and a 
governmental body is generally excepted from disclosure under common law privacy. Open 
Records Decision Nos. 600 (1992) (public employee's withholding allowance certificate, 
designation of beneficiary of employee's retirement benefits, direct deposit authorization, 
and employee's decisions regarding voluntary benefits programs, among others, protected 
under common law privacy), 545 (1990) (deferred compensation information, mortgage 
payments, assets, bills, and credit history protected under common law privacy). This office 
has also ruled, however, that the public has a legitimate interest in the essential facts about 
a financial transaction between an individual and a governmental body. See Open Records 
Decision No. 600 (information revealing that employee participates in group insurance plan 
funded partly or wholly by governmental body is not excepted from disclosure). We have 
marked the information that must be withheld under section 552.101 on the basis of common 
law privacy. None of the remaining information at issue may be withheld on this basis. 
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Section 552.102(b) of the Government Code excepts from disclosure "a transcript from an 
institution of higher education maintained in the personnel file of a professional public 
school employee." Gov't Code $ 552.102@). This section further provides, however, that 
"the degree obtained or the cumculum on a transcript in the personnel file of the employee" 
are not excepted from disclosure. Thus, except for the information that reveals the degree 
obtained and the courses taken, the district must withhold the submitted transcripts, which 
we have marked, under section 552.102(b). 

Section 552.117(a)(l) excepts from disclosure the home address, home telephone number, 
social security numbers, and family member information of a current or former official or 
employee of a governmental body who requests that this information be kept confidential 
under section 552.024 of the Government code.' We also note that section 552.1 17(a)(l) of 
the Govemment Code is applicable to cellular telephones numbers only if the cellular 
telephone is paid for by the employee with his or her own funds. See Open Records Decision 
No. 670 at 6. However, an individual's personal post office box number is not a "home 
address" for purposes of section 552.117, and therefore may not be withheld under 
section 552.117. See Open Records Decision No. 622 at 4 (1994) (purpose of 
section 552.1 17 is to protect public employees from being harassed at home). Whether a 
particular piece of information is protected by section 552.1 17 must be determined at the 
time the request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, 
the district may only withhold the information we have marked under section 552.1 17(a)(l) 
on behalf of a current or former official or employee who made a request for confidentiality 
under section 552.024 prior to the date on which the request for this information was made. 

Next, section 552.147 of the Government Code provides "[tlhe social security number of a 
living person is excepted from" required public disclosure under the Therefore, if the 
social security numbers in the submitted information are not protected under section 552.1 17 
of the Government Code, they must be withheld under section 552.147 of the Government 
Code. 

Section 552.130 ofthe Government Code requires thedistrict to withhold"information [that] 
relates to . . . a motor vehicle operator's or driver's license or permit issued by an agency of 
this state; [or] a motor vehicle title or registration issued by an agency of this state; or a 
personal identification document issued by an agency of this state or a local agency 
authorized to issue an identification document." Gov't Code 5 552.130. Inaccordance with 
section 552.130 ofthe Government Code, the district must withhold the Texasmotor vehicle 
record information we have marked 

3The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body, 
hut ordinarily will not raise other exceptions. See Open Records Decision Nos. 48 I (1987), 480 (1987), 470 
(1987). 

"We note that section 552.147(b) of the Govemment Code aurhorizes a governmental body to redact 
a living person's social security number from public release without the necessity of requesting a decision from 
this office under the Act. 
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In summary, in conjunction with section 552.101 of the Government Code, the district must 
withhold (1) the evaluations we have marked under section 21.355 of the Education Code, 
(2) the marked W-4 form under section 6103(a) of title 26 of the United States Code, and 
(3) the information we have marked on the basis of common law privacy. Except for the 
information that reveals the degree obtained and the courses taken, the district must withhold 
the marked transcripts under section 552.102(b). The district must withhold the personal 
information we have marked under section 552.1 17(a)(l) of the Government Code if the 
employees at issue timely elected to keep their personal information confidential. If the 
social security numbers in the submitted informationarenot protected under section 552.1 17 
of the Govemment Code, they must be withheld under section 552.147 of the Government 
Code. The district must withhold the information we have marked under section 552.130 
of the Government Code. The remaining submitted information mnst be released. This 
ruling does not address the applicability ofFERPA to the submitted information. Should the 
district determine that all or portions of the submitted information consists of "education 
records" subject to FERPA, the district must dispose of that information in accordance with 
FERPA, rather than the Act. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this nlling must not be relied upon as a previous 
determination regarding any other records or any other circumstances 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
govemmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the govemmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the govemmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govemmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the govemmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govemment Hotline. toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attomey. Id 5 552.3215(e). 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofPztb. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely. 

Tamara L. Harswick 
Assistant Attorney General 
Open Records Division 

Ref: ID# 269445 

Enc. Submitted documents 

c: Ms. Birdie Rodriguez 
Los Fresnos Consolidated independent School District 
P.O. Box 309 
Los Fresnos, Texas 78566 
(wlo enclosures) 


