
G R E G  A B B O T T  

January 24,2007 

Mr. Todd M. Hurd 
Murd, Ziegler & Trevit~o, L.L.P 
2302 Avenue Q 
Lubbock, Texas 7941 1 

Dear Mr. Hurd: 

You ask whethercez~ain inforn~atioi~ is subject to requiredpublic disclosure under the P~lblic 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 269682. 

The City of Abernathy (the "city"), which you represent, received a request for a copy of a 
named individual's personnel file and the Abernathy Police Depadment's (the "department") 
duty roster for a specified date. You claim that the requested information is excepted from 
disclosureundersections 552.101,552.102,552.108, and552.1 i7ofthe GovernmentCode.' 
We have considered the exceptions you claim and reviewed the submitted information. We 
have also considered comments submitted by the requestor. See Gov't Code 5 552.304 
(interested party may submit comments stating why informatio~~ shol~ld or should not be 
released). 

Initially, we note that the city has submitted the departmeut's duty roster for dates other than 
the one specified by the requestor. Duty roster i r l fomatio~~ for dates other than that specified 
by the requestor is riot responsive to this requesi and need riot be released. Moreover, we 
do not address such information iii this riiling. 

1 Although yoti raisc section 552.024 of the Government Codc, we note that section 552.024 is not ati 
exception to piiblic disclosiire under chapter 552 of the Governmetit Code. Rather, this sectioti pertiiits a 
current or fornier offici:~! 01- eiiiployee of a governme~itai body to clioose \vlietlier to allo\\, public access to 
certain iiiformntio~i re1:itiiig to the cul-rent or former official or enrpioyee tlint is held hy the etiipioying . . 
goi.erninetita1 body. Scr Gov't Code 5 552.024. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $ 552.101. This exception encompasses the doctrine of common lac\, privacy. 
Section 552.102(a) ofthe Government Code excepts frorn public disclosure "information in 
a personnel file, the disclosure ofwhich would constitrrte a clearly unwarranted invasion of 
personalprivacy[.]" Gov't Code 5 552.102(a). Section 552.102 is applicable to information 
that relates to public officials and employees. See Open Records Decision No. 327 at 2 
(1982) (anything relating to eniployee's employment and its terms constitutes information 
relevaiit to person's ernploynient relationship and is part of employee's personnel file). The 
privacy analysis under section 552.102(a) is the same as the common law privacy standard 
r~nder section 552.101. See Hiibe~t v. Harte-Har~lcs 7'e.x. Neirbspapers, Irzc., 652 
S.W.2d 546; 549-51 (Tex. App.-Austin 1983, writ r e fd  n.r.e.) (addressing statutory 
predecessor). We will therefore consider the applicability of common law privacy under 
section 552.101 together with your claim regarding section 552.102. 

Common law privacy protects infomiation if ( I)  the information contains highly intimate or 
embarrassing facts the publication of which \vould be highly objectionable to a reaso~iable 
person, and (2) the information is not of legitimate concern to the public. 1~riiir.s. Fo~itzd. i.,. 
Tex. I~id~rs .  Accicierit Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of infornlation 
considered intiillate and embarrassing by the Texas Supreine Court in 11rd~rrtriol Folitzdntion 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, iliegitimate children, psychiatric treatment of mental disorders, attempted 
suicide, and injuries to sexr~al organs. Id. at 683. This office has found that personal 
financial infonnatioii not relating to the financial transaction between an individual and a 
governmental body is excepted from required public disclosure under conlrnon law privacy. 
See Open Records Decision Nos. 600 at 9- 12 ( 1992) (identifying public and private portions 
of certain state personnel records), 545 at 4 (1990) (attorney general has found kinds of 
financial infomia!ion not excepted from public disclosure by coninion-law privacy to 
generally be those regarding receipt ofgoveriin~ental funds or debts owed to governmental 
en~ities), 523 at 4 (1989) (noting distinction under corlimon-law privacy between 
confideiitial background financial information furnished to public body about individual and 
basic facts regarding particular fiiia~icial transactioii bet\xTeci~ individual and public 
body), 373 at 4 (1983) (determimatior? of whetlier public's interest in obtainiiig personal 
financial information is sufficient to justify its disclosure must be made on case-by-case 
basis). However, this office has also foorid that tlie pi~blic has a legitimate interest in 
inforrnatio~i I-elating to enlployees of govem~iiental bodies and their employment 
cjualifications a~idjobperformance. See Open Records Decision Nos. 562 at 10 (1 9901,542 
at 5 (1990); sce nlvo Ope11 Records Decision No. 423 at 2 (1984) (scope ofpublic en~ployee 
privacy is narrow). lil this instance, tlic iiifomlation you scck to Lvithhold consists of 
personnel i~iforination obtaincd as part ofthe city's hiring and employment of the individual 
at issue. LVc liavc lnarkcd portions of the siibiliitted intbrtuatio~i that nlust be withheld 
pursuant to section 552.101 of the Government Code in co~iju~iction with common law 
privacy. We find, however, that tile rcmainiti~ inforiiiatioii pertains to the individual's 
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qualifications and job perfomlance; thus, yo~r have failed to establish how any portion of the 
remaining submitted inforniation is confidential under common law privacy. 

Section 552.108(b)(I) ofthe Government Code excepts from reqiiired public disclosure "[aln 
internal record or notation of a law enforcement agency or prosecutor that is maintained for 
internal use in matters relating to law enforcement or prosec~ition . . . i f .  . . release of the 
internal record or notation would interfere with law enforcen~ent or prosecution[.]" Gov't 
Code 5 552.108(b)(I). A governmental body that claims an exception to disclosure under 
section 552.108 must reasonably explain how and why this section is applicable to the 
information that the governmental body seeks to withhold. See Gov't Code 
6 552.301(e)(l)(A); see also Exparte Pnriti, 551 S.W.2d 706 (Tex. 1977); Open Records 
Decision No. 434 at 2-3 (1986). This office has concluded that section 552.108(b)(l) 
protects certain kinds ofinfomation, the disclosure ofwhich might compromise the security 
or operations of a law enforcement agency. See, e.g., Open Records Decision Nos. 53 I 
(1989) (detailed guidelines regarding police department's use of force policy), 508 (1988) 
(information relating to future transfers of prisoners), 413 (1984) (sketch showing security 
measures for forthcoming execution), 21 1 (1978) (information relating to undercover 
narcotics investigations), 143 (1977) (log revealing use of electronic eavesdropping 
equipment). You state that release of the submitted duty roster inforinatioii "would 
necessarily interfere with the [department's] law enforceilient capabilities, methods, 
procedures, and instrumentalities." You further state that "advance notice of the 
[department's] propensity in scheduling, number of officers, and duty officers. as well as 
their time and location necessarily jeopardizes the [clity's ability to detect and i~ivestigate 
crime." Based upon your representations and our review, we agree that release of the 
information at issue would interfere with law enforcement. We therefore conclude that the 
city may withhold the responsive duty roster infonnation under section 552.1 08(b)(1) ofthe 
Go\~ernnient Code. 

Section 552.1 17(a)(1) excepts from disclosure the hoiiie address, honre telephone number, 
social security numbers, and family member information of a current or former official or 
employee of a governmental body who requests that this information be kept confidential 
under section 552.024 of the Government Code. Whether a particular piece of information 
is protected by section 552.117 must be dcten-mined at the time the request for it is niade. See 
Open Records Decision No. 530 at 5 (1989). Therefore, the city may only withhold 
information undersectioll552.1 17(a)(I) on behalfof a current or former official or employee 
who made a request for confidentiality under section 552.024 prior to the date on which the 
I-cquest for this inforniation was made. Accordingly, ifthe employee timely elected to keep 
her personal information confidential, the city must withhold the information we have 
marked under section 552.1 17(a)(I). The city may not ~vithhold this information under 
section 552.1 i7(a)(1) ifthe employee didnot nlake a timely election to keep the information 
confideniial. 

Even ifthe employee's social security niimber is not protected under section 552.117(a)(l), 
it iiiiist be withheld tinder section 552.147 of the Govcrnnient Code. Section 552.147 
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provides "[tlhe social security number of a living person is excepted from" required public 
disclosure under the Act. Therefore, if the employee did not make a timely election under 
section 552.024, the city must withhold the employee's social security number under 
section 552.147.2 

In summary, the city must withhold the personal financial information vve have marked 
under sections 552.101 and 552.102 ofthe Government Code in conjunction with common- 
law privacy. The city may withhold the submitted duty roster information under 
section 552.108(b)(i) ofthe Governnient Code. To the extent the eniployee timely elected 
confidentiality, the city niust withhold the infonnation we have marked under 
section 552. I17(a)(l) of the Government Code. Even if the employee did not timely elect 
confidentiality, the city nmst withhold her social security number under section 552.147 of 
the Governnient Code. The remaining infon~iation niust be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 9 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. S 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not coniply with it, then both the requestor and the attorney 
genera1 have the right to file suit against the governniental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governniental body to release all or part of the requested 
infoxmation, the go~rernmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governniental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling piirsiiant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govemnicnt Hotline, toll 
free, at (877) 673-6839. The requestor tilay also file a complaint with the district or county 
attorney. icf. 552.3215(e). 

'we iiotc that section 552.147(b) of the Government Code authorizes a govei-nmenlal body to redact 
n li\,iiig person's social scciirity number ii.oni piiblic release witlioiit the neccssiiy ofreqiiesting i-cqiit.sringa decision from 
this office undcr thc Act. 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. S 552.321(a); Texas Dep't ofpub. Safe@ v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforn~ation triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

L. Joseph James 
Assistant Attorney General 
Open Records Division 

Ref ID# 269682 

Enc. Submitted docunlents 

c: Mr. James Redwine 
1208 3"' Street, # 4-B 
Abernathy, Texas 793 I 1 
(wio enclosures) 


