
ATTORNEY GENERAL OF TEXAS 
. -- -- -- - 
G R E G  A B B O T T  

January 24, 2007 

Ms. Lizbeth Islas Plaster 
Assistant City Attorney 
City of Lewisville 
P. 0. Box 299002 
Lewisville, Texas 75029-9002 

Dear Ms. Piaster: 

You ask whether certain information is subject to required public disclos~ire under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 269703. 

The Lewisville Police Department (the "department") received a request for: 

1. "Copies of any 'use of force' report or other record documenting the 
use of any weapon that would deiiver an electric shock to a person. 
. . s~nce  Jan. I, 2000[.] 

2. Copies of any offense or incident report documenting the 
circumsta~lces under which [department] officers came into contact 
with any person on ~vhom a weapon that would deliver an electric 
shock to a person was used since Jan. 1,2000. 

3. Any custodial death report filed by or on behalf of [the department] 
documenting the death of any pclson in [department] custody on 
whom a weaport that would deliver an electric shock to a person was 
used since Jan. 1,2000. 

4. Copies of any reports of training injuries sustained by officers or 
employees involving weapons that would deliver an electric shock. 

5 .  Copies of any policies regarding [the] department's use of force." 
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You inform us that the department does not maintain information responsive to items 3 and4 
of the request.' You state that you made available to the requestor some information 
responsive to items 1 and 2 of the request, as well as all information responsive to item 5 of 
the request. You claim that the submitted infornlation is excepted from disclosure under 
sections 552.101 and 552.108 ofthe Government Code. U'eliave considered your arguments 
and reviewed the submitted information. 

Initially, we note that the requestor, in the request for information, specifically excludes the 
following inforn~ation from the request: driver's license numbers, license plate numbers, 
vehicle identification numbers, handgun or Taser serial numbers, social security numbers, 
bank account numbers of suspects, FBI numbers, and juve~lile information, including name, 
age, and address. Thus, this information is not responsive to the present request. 
Accordingly, we do not address this inforination and it need not be released. 

Section 552.10 1 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 9 552.101. This exception encompasses information made confidential by statute. 
Section 58.007 of the Family Code makes confidential juvenile law enforcement records 
relating to conduct that occurred on or after September 1, 1997. The relevant language of 
section 58.007(c) reads as follows: 

(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and inforni~ation stored, by electronic means or otherwise, 
concerning the child from \vhich a record or file could be generated may not 
be disclosed to the public and shall be: 

(1 )  if maintailled on paper or microfilm, kept separate from adult 
files and records; 

(2) if maintained electronically in the same co~nputer system as 
records or files relating to adults, be accessible under colltrols that are 
separate and distinct from controls to access electroilic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchajtter R.  

' Tllc Act does not require a governmeiitai body to disclose inforri~ation that did riot exist at the titile 
ti:< rcqiiest was rccei~ed. rior does it require a ~overnri?ciital body lo prepare iiew infom~ation in respoiise to 
a request. En~ri .  Oppoi.iii,iities Ueiv Cory. v. b'usi~r~~iairir, 562 S.L$IV.2d 266 (Tex. Cii.. App.-Sari Antonio 
1978, w i t  dism'd); Alror-ney General Opiiiion 1-1-90 (1973): Opcn Rccords Decisiori Yos. 452 at 2-3 (1986). 
342 at 3 (1982). 87 (1975);.s~~eo/,soOps11 Records L>ccisioiiKos. 572 at 1 (1990). 555 at 1-2 (1990).416 a t 5  
(1984). 
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Fam. Code. 5 58.007(c). Section 58.007 is only applicable to records that pertain to a 
juvenile as a suspect or offender, andnot as a complainant, victim, witness, or other involved 
party. See id.; see also id. § 51.03 (defining "delinquent conduct" and "conduct indicating 
a need for supervision" for purposes of Fam. Code 5 58.007). Furthermore, for purposes of 
section 58.007, "child" means a person who is ten years of age or older and under seventeen 
years of age. See id. 5 51.02(2). The information submitted as Exhibit B-2 pertains to 
juvenile delinquent conduct that occurred after September 1, 1997. It does not appear that 
any of the exceptions to confidentiality in section 58.007 apply to this inforniation. 
Therefore, we conclude that Exhibit B-2 is confidential pursuant to section 58.007(c) of the 
Family Code and must be withheld in its entirety under section 552.101 of the Government 
Code. However, although you claim that the information submitted as Exhibit 8- 1 is subject 
to section 58.007, upon review, we find that Exhibit B-1 is not a juvenile law enforcement 
record but rather a use of force report. As such, Exhibit B-l may not be withheld under 
section 552.101 ill conjunction with section 58.007. 

Section 552.101 also encompasses conimon-law privacy. Common-law privacy protects 
information if ( I )  the inforniation contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. Indus. Found. 11. Tex. Indus. Accident 
Bd., 540 S.'11'.2d 668, 685 (Tex. 1976). The type of information considered intimate and 
crt~barrassing by the Texas Supreme Court in 111dutrial Fozrndatiorz included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. Additionally, this office has found that some kinds of medical 
infomatioil or inforniation indicating disabilities or specific illnesses are excepted from 
required public disclosure under cornmon-law privacy. See Open Records Decision Nos. 
470 (1987) (illness from severe emotional and job-related stress), 455 ( 1  987) (prescription 
drugs, illnesses, operations, and physical handicaps). The department must withhold the 
information submitted in Exhibits C-l and C-2 that we have marked under sectioii 552.101 
of the Governnient Code in conj~iiiction with common-law privacy. None of the remaining 
information in Exhibits C-l and C-2 may be withheld under section 552.101 on that basis. 

The departmelit claims some ofthe inforniation in Exhibits D-1, D-2, D-3, E-I,  E-2, and E-3 
is subject to section 552.108 of the Govenirnent Code. Section 552.108(a) excepts from 
disclosure "[i]nfornx~tion held by a law enforcement agency or prosecutor that deals with the 
detection, investigation, or prosecution ofcrime . . . if: ( I )  release ofthe inforniation would 
interfere with the detection, invcstigatioii, or prosecution of criiiic." Gov't Code 
$552.108(a)(l). Generally, a govemnieiital body claiming section 552.108 must reasonably 
explain how and wliy the release of the reqiiestcd informatioil ~vould interfere with law 
enforcement. See id. 5s 552.10X(a)(l), (b)(l), .301(e)(l)(A); see ciiso E-xpiirte Prlrift, 551 
S.W.Zd 706 (Tex. 1977). 

We note that section 552.108(a)(l) is generally not applicable to internal administrative 
records that do not involve tile investigation or prosecution of crime. See Ci<l, #/'Foul 
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Pi'orth, 86 S.W.3d 320, Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.---El 
Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable to internal 
investigation that did not result in criminal investigation or prosecution). Exhibits D-l and 
E-1 include department use of force reports, which are administrative records. Although we - 
are cognizant of the fact that use of force investigations are based on an underlyin, arrest or 
detention, the focus of these investigations is on the propriety of an officer's conduct, not - .  

tlie underlying arrests. You do not state, nor does it appear, that the use of force 
investigations in Exhibits D-l and E-1 relate to criminal investigation into an officer's 
conduct. Accordingly, we conclude that the department may not withhold the documents 
regarding the use of force investigations in Exhibits D-1 and E- I,  which we have marked, 
under section 552.108(a)(l). 

You state the remaining information in Exhibits D- I, D-2, D-3, E-I, E-2, and E-3 pertain to 
pending criminal investigations and prosecutions. Based upon this representation, we find 
that the department has demonstrated the applicability of section 552.108(a)(l) to the 
remaining information in Exhibits D-1, D-2,D-3, E-I, E-2, and E-3. Seegenerally Hoziston 
Clzronicle Pzrbl'g Co. v. Citj~off fo~rstoi~,  53 1 S.W.2d 177 (Tex. Civ. App.-Houston 114th 
Dist.] 1975), writ ref'dn.r.e.perc~rriai?z, 536 S.W.2d 559 (Tex. 1976) (court delineates law 
enforcement interests that are present in active cases). 

However, section 552.108 does not except from discios~ire basic information about an arrest, 
an arrested person, or a crime. Cov't Code 5 552.108(c). Such basic information refers to 
the information held to he public in Houstorz Cizroi~icle. See Open Records Decision 
No. 127 (1976) (summarizing types of information considered to be basic infomiation). 
Thus, with the exception of basic information, the department may withhold the remaining 
information in Exhibits D-1, D-2, D-3, E-1, E-2, and E-3, which we have marked, under 
section 552.108. 

In summary, this ruling does not address the submitted information that is not responsive to 
the request and it need not be released. The department must withhold Exhibit B-2 under 
section 552.101 oftlle Gover~iment Code in co~ijunction with sectioii 58.007 of the Family 
Code. The department must withhold the information siibmitted in Exhibits C- 1 and C-2 that 
we have marked under section 552.101 of tlie Government Code in conjunction with 
common-law privacy. With the exception of basic information, the department may 
withhold the information we have marked in Exhibits D- 1 ,  D-2, D-3: E- 1, E-2, and E-3 under 
section 552.108 of the Governtnent Code. The remaining subniittcd information nlust be 
released. 

This letter rtiling is liiiiited to thc particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling iii~ist not be relied upon as a previous 
determination regarding any other records or aiiy otlicr circ~~riistanccs. 

This ruling triggers important deadlines regarding tlie rigiits and responsibilities of the 
, . 

govenimental body and of the requestor. For example, governmental bodies arc prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 8 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the govenimental body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
infomation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.22l(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Govemment Code. If tile governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govemment Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint wit11 the district or county 
attorney. Id. 8 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); 7'e.xns Dep'i of Pub. Safe!,: 1). Gilbreati~, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in conipl~ance with this ruling, 
be sure that all charges for the information are at or belo\\ the legal amounts. Questions or 
coniplaints about over-charging must be directed to Hadassail Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Altl~ough there is no statutoly deadline for 
coritactiiig us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Ramicy A [barca 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 269703 

Enc. Submitted documents 

c: Ms. Rian Johnson 
University of North Texas 
c/o Light of Day Project 
400 South Record Street, Suite 240 
Dallas, Texas 75202 
(wio enclosures) 


