
G R E G  A B B O T T  

January 24,2007 

Ms. Leslie Spear Pearce 
Plainview City Attorney 
901 Broadway 
Plainview, Texas 79072 

Dear Ms. Pearcc: 

You ask whether certain informatioii is subject to requiredpublic disclosure under the Public 
l~iformation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID?? 269794. 

Thc Plainview Police Departnient (the "departnient") received two separate requests fi-om 
the same requestor for information regarding two separate, specified arrests. You state you 
have released some information. You claim that the submitted informatioii is excepted from 
disclosure under section 552.108 and 552.130 of the Govenlrnent Code.' We have 
considered the exceptions yon claim and reviewed tlie submitted inforniatioii. 

Initially, Lire must address the department's obligations under section 552.301 of the 
Governmerit Code. Pursuant to section 552.301(b), a goverrin~eistal body must ask for a 
decisiori from this office and state tlie exceptions that apply not later than the tenth brrsiness 
day after the date of receiving the written request. Gov't Code j_S 552.301 (b), You state that 

'~ t t l iough yoii cite sections 552.101, 552103; 552.107, and 5521 l l ofitie Government Code. you 
have not submitted any arguments regarding the applicability of these exceptioils nor have you identified any 
iiiforniation you seek to witt~tioid under tlicsc exceptions. Thereiore, we assiiine yoi! no longcr asseil these 
caceptions to disclosure. See Gov't Code $ 5  552.301, ,302. Furthermore. althoiigli yoti also cite seetioils 
552.301,552.305, n1id552.307 oftl~cGovei-niiient Code, thescprovisions areiiot cxceptioiis todisclosure under 
thc Act. Sce iil. $6 552.301, 552.305, 552.307. Rattier sections 552.301, 52.305.  and 552.307 addresses 
pi-ocedural reqi~ireiiients of the .4ct. See id. 
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the de~artnient received the first request on October 25. 2006 and received the second 
request on October 27,2006. Thus, the tenth business day after the department received the 
first request was November 8,2006; the tenth business day after the department received the 
second request was November 10: 2006. The envelope in which the department submitted 
the infonnation at issue bears a postmark date of November 9, 2006. See id 5 552.308 
(describing rules for calculating submission dates of documents sent via first class United 
States mail, common or contract carrier, or interagency mail). Consequently, the department 
did not submit tlie information at issue regarding the first request within ten business days 
and, thus, failed to comply with the procedural requirements ofsection 552.301 with regard 
to this informatiol~. 

Pursuant to section 552.302 of the Government Code, a govemniental body's failure to 
submit to this office the information req~iired in section 552.301(e) results in the legal 
presumption that the information is public and must be released. Information that is 
presumed public must be released unless a governmental body demonstrates a compelling 
reason to withhold the information to overcome this presumption. See Huncock v. Stale Bd. 
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govemmental body 
m~ist make conipelling denionstration to overcome presumption of openness p~irsuant to 
statutory predecessor to Gov't Code ji 552.302); Open Records Decision No. 319 (1982). 
Generally, a coiiipelling reason exists when third party interests are at stake or when 
information is confidential under other law. Open Records Decision No. 150 (1977). 

Although you assert that the submitted inforniatio~i is excepted piirsualit to section 552.108 
of tlie Government Code, this is a discretionary exception that protects a governmental 
body's interests and may be waived by a governmental body's failure to conlply with the 
procedural requirements of the Act. See Open Records Decision Kos. 542 at 4 (1990) 
(statutory predecessor to section 552.103 may be waived), 522 at 4 (1989) (discretionary 
exceptions in general), 177 (1977) (governmental body may waive statutory predecessor to 
section 552,108). Thus, the depanment niay not withhold any of the information responsive 
to the first request iiiider section 552.108. Bzrt see Open Records Decision No. 586 (1991) 
(needofanother governmental body to withhold information may provide conipelling reason 
for nondisclosure under section 552.108). However, becaiise tlie department Lvas timely in 
requesting a decision with regard to the second request, we will consider the applicability 
of section 552.108 to the infor~ilation rcsponsive to tire second request. Furthermore, 
section 552.130 of the Government Code is a mandatory exception and niay constitute a 
conipelling reason that overcomes the presulnption of openness caused by a failitre to 
comply with section 552.301. Sr.c Gov't Code $ 3  552.007, ,352; Open Records Decision 
No. 674 at 3 11.4 (2001) (nia~idatory exceptions). Therefore: wc will also consider whether 
section 552.130 requires tlie department to \vitlihold the infomiation respoi~sive to the first 
request. 

Y ~ L I  claim the infonnation responsive to the second request is excepted from disclosure 
under section 552.108 ofthe Governnient Code. Section 552.108(a) excepts from disclosure 
"[i]nfor~iiation held by a law eiiibrceinent agency or prosecutor Illat deals with tlie tletectioii, 
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investigation, or prosecution of crime. . . if: ( I )  release ofthe information would interfere 
with the detection, investigation, or prosecution of crime." Generally, a governmental body 
claiming section 552.108 must reasonably explain how and why the release of the requested 
information would interfere with law enforcement. See Gov't Code $ 5  552.108(a)(I), 
.301(e)(l)(A); see also E.x parte Pr~ritt, 55 I S.W.2d 706 (Tex. 1977). You state that the 
information at issue relates to a pending criminal investigation. Based upon this 
representation, we agree that the release of this information would interfere with the 
detection, investigation, or prosecution of crime. See Hol~stoi~ Chrorzicle Pub1 2 Co. v. CiZy 
ofHoztston, 531 S.W.2d 177 (Tex. Civ. App.-Houston (14th Dist.] l975), ~tsritref'dt2.r.e. 
percui~iariz, 536 S.lV.2d 559 (Tex. 1976) (court delineates law enforcement interests that are 
present in active cases). 

However, section 552.108 does not except frorn disclosure basic infornlation about an 
arrested person, an arrest, or a crime. Gov't Code $ 552.108(c). Basic inforn~ation refers 
to the infomiation held to be public in H O Z I S ~ O I I  CI~roi~icle. See 531 S.W.2d at 185; see also 
Open Records Decision No. 127 (1976) (sunin~arizing types of information made public by 
Holistotz Ci~ror~icle). Thus, witlr the exception of basic information, the department may 
withhold the infortnation responsive to the second request, which we have marked, under 
section 552.108(a)(l). As our ruling on this information is dispositive, \ve need not address 
your remaining argument regarditlg the irlformatio~i responsive to the second request. 

Section 552.130 excepts from disclosure iilformation that "relates to . . . a motor vehicle 
operator's or driver's license or permit issued by an agency ofthis state [or] a motor vehicle 
title or registration issued by an agency of this state." Gov't Code 3 552.130. The 
department must withhold the Texas motor vehicle iilformation we have marked in the 
information responsive to tile first request uiider sectio~i 552.130. The department must also 
withhold this Texas motor vehicle information in the submitted audio and video recordings 
responsive to the fir-st request under section 552.130. HoLvever, if the department lacks the 
technical capability to redact this inforrnation from the video recording, it must witlihold this 
recording in its entirety. See Open Records Decision No. 364 (1983). 

Finally, we uote that the reniainirig submitted information includes arrestees' social sectti-ity 
numbers. Section 552.147 of the Ciovcninient Code provides that "[tlhe social security 
rluiiiber cif a living person is excepted from" required public disclositre under tlie Act.' The 
department nust  witlihold the arrcstees' social security nurnbers under section 552.147. 

In sun~mat-y, with tile exception of basic i~lformatiotl, the department may withhold the 
inforiiiatiori responsive to the second reclilest, which we have marked, under 
section 552.108(a)(l) of tlie Goveniriient Code. The department must withllold tlie marked 

'IVC irotc tiint section 552147(b) of  tlic Goicsniiient Code ai~tliorizcs a govcl-niiieiitai body to rcdact 
a iivingpcrsoii's sociai seciirity nuiiibei- iioiiip~iblic scicase \iitIioiit tlic iiecessity ofrequestiiig n dccision frorn 
this ofice iindcr thc Act. 
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Texas motor vehicle information in the information responsive to the first request under 
section 552.130 of the Government Code; however, if the department lacks the technical 
capability to redact this information from the video recording responsive to the first request, 
the department must withhold this recording in its entirety. The arrestees' social security 
numbers must be withlield under section 552.147 of the Government Code. The remaining 
stibmitted infonnation must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circun~stances. 

This niling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code S: 552.301(t). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit ofsuch an appeal, thegovernmental body must file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmerltal body to enforce this ruling. Id. 
9 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govemmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then tile 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this r~iling requires or perrnits the goveritmental body to withliold all or some of the 
requested information, the requestor can appeal that decisior~ by suing the governnlental 
body. Id. fj 552.321(a); T a u s  Dep 't oJ'Pub. Safety v. Giibr-cciih, 812 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no vvrit). 

Please reinember !bat under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in coinpliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at tbe Office of the 
Attorney General at (5 12) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Ramsey / Abarca 
Assistant Attorney General 
Open Records Division 

Ref: ID# 269794 

Enc. Submitted documents 

c: Mr. Eric Willard 
701 Broadway Street, Suite 317 
Plainview, Texas 79072 
(wio enclosures) 


