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January 24,2007 

Ms. Lisa Woods 
Deputy Commissioner 
Texas Department of Agriculture 
P. 0. Box 1 2 8 4 7  

Austin. Texas 7871 I 

Dear Ms. Woods: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Go\wnment Code. Your request was 
assigned ID# 269773. 

The Texas Department of Agriculture (the "departn~ent") received a request for "records of 
the [department] related to the death of [twenty-seven] horses at Carousel Acres Equestrian 
Facility in Brazos County, Texas, on or about August 2006."' Yon clairn that the submitted 
infomiation is excepted from disclosure under sections 5 5 2 . 1 0 3 ,  552 ,107 ,  552 .1  11 ,  

and 552.137 ofthe Government Code.' We have considered the exceptions you clai~n and 
reviewed the subniitted information. 

  or your referencf, tlie departniziit has di-signated this request niirnber I'IR-07-093 

'~ltlrougli you raise section 552.101 oftlie Govcrninciit Code i i i  coiijiiiiction t~irli tlic attorney-ciieiii 
and attoi-ney work jimduct privileges. this ofljce has concliided tbat sectioii 552.lOl does not encoi~i~i~iss 
discovery privileges. See Opcii Rccords llecisioii Kos. 676 at 1-2 (?002), 575 at 2 (1990) Accordi~igly, \vc 
consider yoiil-claiiii regar<liiig thc niton~ey-client pi-i$.ilcge tinder scctioir 552.107. see Gov't Codc 5 552.107, 
and yoiir claim regardiiig tiic attoriiey work product priviiegc uiidcr section 552.1 11, sec iii. 5 552.1 1 1  
Fiirthcrmorc. al!ho~igl~ yoir raise sectioii 552.228(b)(3)oftlie Go~~eriinii.n! Code. this section is not ail exception 
ro disclosure under rhc Act, i t / .  $552.228(b)(3); see also iri. $552.30I(a) (iiotiiig that exceptions to disclosure 
under Act are foiiiid at subcliapter C of chaj~tei- 552 of Goi.mimen! Code). 
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You claim the information submitted as Exhibits B, C, D, J. IM, and Q is excepted from 
disclosure under section 552.103 of the Government Code. Section 552.103 provides in 
relevant part: 

(a) Infor~iiation is excepted from [required p~iblic disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that ( I )  litigation is 
pending or reasonably anticipated on the date of tlie governmental body's receipt of the 
request, and (2) the infomiation at issue is related to that litigation. Uhiversity of Te-Y. Law 
Sch. v. Te.zas Legal Found., 958 S.W.2d 479,48 1 (Tex. App.-Austin 1997, no pet.); Heard 
1). Houstotz Post Co.; 684 S.W.2d210,212 (Tex. App.--Noustoi~ [[st Dist.] 1984, writref d 
n.r.e.); Open Records DecisionNo. 55 1 at 4 (1990). The governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). 

The question of whether litigation is rcasoiiably anticipated milst be detern~ined on a case- 
by-case basis. See Open Records Uecisioii No. 452 at 4 (1986). When the governmental 
body is the prospective plaintiff in litigation, tlie evidence of anticipated litigation must at 
least reflect that litigatioii involving a specific matter is "realistically coiltemplated." See 
Open Records Decision No. 518 at 5 (1989); see ili.~o Attorney General Opinion MW-575 
(1982) (investigatory file may be i\.itliheld if governmental body's attorney determines that 
it should be withheld p~irsuant to Gov't Code j; 552.103 and that litigation is "reasonably 
likely to result"). For purposes of section 552.103(a), this office considers a contested case 
under the Texas Administrative Procedure Act ("APA"), Cro\~er~snient Code chaptcr 2001, 
to constitute "litigation." Open Records Decision No. 588 at 7 (1991) (constriling statutory 
predecessor to the APA). 

You explain that the depai?ment is a~~tliorized to investigate pesticide use and distribution . . 
pursuant to cisapter 76 of the Texas Agriculture Code. Agric. Code 3s 11.020, 76.1555(a). 
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You state section 76.155 of the Agriculture Code authorizes the department to assess an 
administrative penalty against a person ivho violates regulatory provisions and rules under 
chapter 76 of the Agriculture Code. You also state that under the procedural section of the 
Agriculture Code, the department's administrative actions are contested cases subject to the 
APA. Id. 5 12.020(s). In this instance, you explain that the submitted informatioil relates 
to an ongoing investigation into possible violations of state pesticide laws for which 
litigation, in the form of a contested case, is anticipated. Based on your arguments and our 
review of the submitted information, we conclude that you have shown that litigation was 
reasonably anticipated when the department received the request for information, and that 
the information at issue relates to the anticipated litigation. Therefore, you may withhold 
the information in Exhibits B, C, D, J, M, and Q under section 552.103 of the Government 
Code.' 

We note, however, that once information has been obtained by all parties to the litigation 
through discovery or othenvise, no section 552.103(a) interest exists with respect to that 
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, inforniation that 
has either been obtained from or provided to the opposing party in the case at issue is not 
excepted from disclosure under section 552.103(a), and it must be disclosed. Further, the 
applicability of section 552.103(a) ends once the Iitigatioll has been concluded or is no 
longer anticipated. Attorney General Opiilion MW-575 (1 952); Open Records Decision 
KO. 350 (1982). 

E'OLI claim e-mail addresses in Exhibits G and 14 are excepted from disclosure under 
section 552.137 of the Governmeitt Code. Section 552.137 excepts from disclosure "an 
e-mail address of a member of the public that is provided for the purpose of coinmunicating 
electronically with a governn~ental body" unless the member of the public consents to its 
release or the e-mail address is of a type specifically excluded by s~~bsection (c). See Gov't 
Code i j  552.137(a)-(c). Sectioi~ 552.137 docs not apply to a government enlployee's work 
e-mail address because such an address is not that of the einployce as a "member of the 
public," but is instead the address of the individual as a govemilient employee. The e-mail 
addresses you have highlighted in Exhibits G a id  I-I are not ofthe type specifically excluded 
by section 552.137(c). Therefore, the departnie~rt must withhold the c-mail addresses you 
highlighted in Exhibits G and 1-1 in accorda~ice with section 552.137 uiiless thc dcpartnient 
receives conseilt for their release. 

1:inally, you note that a poition of the remaining submitted information may bc sitbject to 
copyright protection. A custodian ofpublic records must co~iiply with the copyright law and 
is not required to fuulish copies of records that are copyrighted. Attorney General Opinion 
Jh4-672 ( 1  987). A govci-~imeiital body must allow inspecti011 of nlntcrials that are subject 
to copyright protection unless an exceptioil applies to the information. Icl. If a member of 

3 As our ruling oil tliese issitcs is disposirivc. \ye need not address yoiir reniaiiiin argiiiiients against . . 
disciosi~re ofthis inforntatioii. 
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the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. See Open 
Records Decision No. 550 (1990). 

Accordingly, the department Itlay withhold Exhibits B, C; D, J, M, and Q under 
section 552.103 of the Government Code at this time. The department must withhold the e- 
mail addresses highlighted in Exhibits G and H under section 552.137 unless the department 
receives consent for their release. The remaining submitted information must be released 
to the requestor; however. in releasing information that is protected by copyright, the 
department must comply with copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.30l(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. S 552.353(b)(3), (c). If the governmental body does not appeal this nili~ig and the 
governmental body does not comply with i t ,  then both the requestor and the attorney general 
have the right to file suit againsi the governmental body to enforce this niling. Id. 
fj 552.321(a). 

If this ruling requires the goveriimental body to release all or part of the requested 
inforniation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public I-ecords pronipily pursuant lo section 552.221(a) of the 
Government Code or filc a lawsuit challenging this riiling pursuant to section 552.324 ofthe 
Government Code. If the governmenpal body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also filc a complai~it with the district or county 
attorney. Id. $ 552.3215(e). 

If this riiling requires or permits the governmental body to \vithhold all or solile of the 
requested inforniation, the requestor call appeal that decisioii by suing the govenimental 
body. Id. 5 552.321(a); T~.YQ.s Dep'r of'Ptih. S[{ety v. Gilbr.ecitlz, 842 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no \wit). 

Pleasc remember that under the Act ihc J-elease of infornx~tioil triggers certain procedures , . 
for costs and charges to the requestor. Ifrecords are released in compliance \\-it11 this ruling, 
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be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us: the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 
A 

C Ramsey A. Abarca 
Assistant Attorney General 
Open Records Division 

Ref: ID# 269773 

Enc. Submitted docun~ents 

c: Mr. Paul W. Murphy 
3 13 1 Briarcrest Drive, Suite 1 1 1 
Bryan, Texas 77802 
(W/O enclosures) 


