
ATTORNEY GENERAL OF TEXAS -- ---- - - 
G R E G  A B B O T T  

January 30, 2007 

Ms. Ylise Janssen 
Senior School Law Attorney 
Austin Independent School District 
I 1  11 West Sixth Street, Suite A-240 
Austin, Texas 78703-5399 

Dear Ms. Janssen: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 270260. 

The Austin Independent School District (the "district") received a request for copies of e- 
mails between any of four named district employees. You state that some of the requested 
information will be released to the requestor, but you claim that portions of the submitted 
information are excepted from disclosure under sections 552.101 and 552.117 of the 
Governinent Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

First, you claiiii that some of the submitted information consists of education records that are 
protected by the Family Educational Rights and Privacy Act ("FERPA"), 20 U.S.C. 
5 1232(a). Recently, the United States Department of Education Family Policy Compliance 
Office informed this office that FERPA does not permit statc and local edilcational 
authorities to disclose to this office, without parental consent, unredacted, personally 
identifiable information colltained in education records for the purpose of our review in the 
open records ruling process irndcr the Act.' Consequently, state and local educational 
authorities that receive a reqrrest for education records froin a menlber of the public under 
tile Act must not subi-ilit education records to this office in unredacted form, that is, in a form 
in which "personally identifiable information" is disclosed. See 34 C.F.R. 99.3 (defining 

8 A copy of this letter may bc found on I ! I ~  nttoi-11ey general's website, c~~~i i l i ih le  nt 

http://www. oag.slate.tx.c~slopinop~~~~~g~~~esoi~rces~sht~~~!. 
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"personally identifiable information"). You have submitted, anlong other things, marked 
education records that you contend are protected by FERPA for our review. Because our 
office is prohibited from reviewing education records to determine whether the appropriate 
markings were made, we will not address FERPA with respect to the information at issue. 
We will, however, address the applicability of the remaining claimed exceptions to the 
submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 6 552.101. Section 552.101 encompasses the doctrine ofcommon law privacy, which 
protects inforniation if ( I)  the information contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. Iniil~s. F O I I I I ~ .  I.. Tes. I11dll.s. Acci~ieizt 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and 
embarrassing by the Texas Supreme Court in I~~ci~~s tr ia l  Folrni(nfion included inforination 
relating to sexual assault, pregnancy, mental or physical abuse in the \rorkplace, illegitimate 
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. This office has found that some kinds of medical information or 
information indicating disabilities or specific ill~iesses is protected under con~mon law 
privacy. See Open Records Decision Nos. 470 (1987) (illness from seTrere emotional and 
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical 
handicaps). Upon review, we find that the information that we have marked must be 
withheldunder section 552.101 in cotljunctioi1 with common law privacy. However, we find 
that the remaining information is not intimate or embarrassing and may not be withheld 
under section 552.101 on this basis. 

Section 552.1 17(a)(I) of the Government Code excepts from disclosure the current and 
fo r~ i~e r  home addresses and telephone numbers, social security nunihcrs, and family member 
information ofcurrent or former officials or employees of a goverrtmental body \vho request 
that this infoniiatio~i be kept confidential itnder section 552.024 of the Government Code. 
Gov't Code 5 552.1 17(a)(l). We note that sectioii 552.1 17 also enconipasses a personal 
cellular number, provided that the cellnlar phone service is not paid for by a governmental 
body.SeeOpeli Records Decision No. 506 at 5-6 (1988) (section 552.1 17 not applicable to 
cellular mobile phone numbers paid forby gavel-n~uental body and intended for official use). 
LVhether infom~ation is protected by section 552.1 17(a)(l) must be detenliined at the time 
the request for i t  is made. See Open Records Decision No. 530 at 5 (1989). Pursuant to 
section 552.11 7(a)(l), the district must withhold this personal information that pertains to 
a current or former employee of the district who elected, prior to the district's receipt of the 
I-equest for infor~nation, to keep such iilformation confidential. Such iiifoi-ruation [nay not 
be withheld if the en~ployee at issue did not make a timely electioil. You have provided 
doc~~mentation showing that the employees at issue elected to keep some oftlieir information 
confidential. Accordi~lgly, we have marked inforination that must bc ~vithheld under 
section 552.1 17. 
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In summary, this ruliiig does not address the applicability of FERPA to the submitted 
infoinlation. Should the district determine that all or portions of the submitted information 
consist of "education records" subject to FERPA, the district must dispose of that 
information in accordance with FERPA, rather than the Act. The district must withhold the 
information we have niarkedunder section 552.101 ofthe Government Code in conjunction 
with common law privacy. The district must also withhold tlie information we have marked 
under section 552.1 17 of the Government Code. The remaining information must be 
released to the requestor. 

This letter ruling is lintited to the pat-ticular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling nitlst not be relied upon as a previous 
determination regarding any other records or any other circumstaiices. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of tlie requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Codc 5 552.301(f). If the 
governmental body wants to challenge this r~tling, the governmental body must appeal by 
filing suit in Travis Couiity within 30 calendar days. Ill. $ 552.324(b). In order to get the 
Ctill benefit ofsuc11 an appeal, the governmental body iiiust file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not coniply with it, then both the req~testor and tlie attorney 
general have the right to file suit against the governmental body to enforce tliis ruling. 
Id. 5 552.321(a). 

If this ruling requires the governinetital body to release all or pal? of the I-equested 
infonilation, the governmental body is responsible for taking the next step. Rased on the 
statute, the attorney general expects that, upon receiving this ruling, the goveniniental body 
will either release the pitblic records promptly pursuant to section 552.221(a) of the 
Go\remnient Code or file a lawsuit challenging this ruling pursua~it to section 552.324 ofthe 
C;ovemment Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotliiie, toll 
free, at (877) 673-6839. The requestor may also file a complait~i \vitli tlie district or county 
attorney. Id. 8 552.3215(e), 

If this ruling requires or permits the governmental body to withhold all or some of thc 
requested i~iforrnation, the requestor can appcai that dccision by suing the governmental 
body. Id. 8 552.321(a); Te.xns Dep't of Plih. Scifi.f~. v. Gilhi.ciitii, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

I'lease reniciitber that under tile Act thc release of iiiforniation triggers certain procedrtres 
for costs and charges to the requestoi-. If records are released iii coii~pliai~ce \%,it11 this rttling, 
be sure that all charges for the informatioil are at or below the legal amounts. Questions or 
coniplai~its aboiit over-charging iiii~st be directed to Hadassall Scliloss at the Oliice of the . . 
Attorney Gciieral at (5 12) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this riding, they may contact our office. Although there is no statutory deadline for 
conracting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this n~ling. 

Sincerely, 

L. ~oseph James - 
Assistant Attorney General 
Open Records Division 

Ref: ID# 270260 

Enc. Submitted documents 

c: Ms. Deya Velasco 
C/O Ms. Ylise Janssen 
Senior School Law Attorney 
Austin independent School District 
11 11 West Sixth Street, Suite A-240 
Austin, Texas 78703-5399 
(~vIo enclosures) 


