
G R E G  A B B O T T  

January 3 1,2007 

Mr. Scott A. Kelly 
Deputy General Counsel 
Texas A&M University System 
200 Technology Way, Suite 2079 
College Station, Texas 77845-3424 

Dear Mr. Kelly: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 270465. 

Texas A&M University (the "university") received a request for four categories of 
iiiformation related to specified research. You state that the university will withhold social 
security numbers under section 552.147 ofthe Government Code.' You claim that some of 
the requested information is excepted from disclosure under sections 552.101 and 552.1 17 
of the Government Code. We have corisidered the exception you claim and reviewed the 
submitted information. 

Initially, we note that the United States Department of Education Family Policy Compliance 
Ofiice (the "DOE") has informed this office that the Family Education Rights and Privacy 
Act ("FERPA), section 12328 of title 20 of the United States Code, does not permit state 
and local edilcational authorities lo disclose to this office, byitbout parental consent, 
iinredacted, personally identifiable inforiliation contained in education records for the 
p i~~poses  of our review in the open records ruling process under the Act.' Consequently, 
state and local educational authorities that receive a request for eciucation records from a 
member of the public under the Act must not submit education records to this office in 
iinredacted form, tliat is, in a form in which "persoilally idciltifiable infomlation" is 

I Section 552.147 provides that "[tliie social security i~un>bcr of a li\,iiig person is exccpted from" 
requiredpublic disclosure illider tlrc Act. Gov't Code 8 552.147. Section 552.147~b)a~1thorizcs agover~ime~ltal 
body to withhold a living person's social security number ii-0111 public release ivitliout the necessity of asking 
this office froin a decision under the Act. 

'A copy of this letter niay Lie foi~nd on the Office of the Attoriiey Gcncral's u~ebsite: 
~?lip:~!w~~'~v.oag.stl!te.tx,i~s!opi~iopeii!og~resoi~rces.slit!~il. 
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disclosed. See 34 C.F.R. 5 99.3 (defining "personally identifiable information"). You have 
submitted, among other things, ~ulredacted education records for our review, which you 
assert you will redact in accordance with FERPA. Because our office is prohibited from 
reviewing education records, we will not address the applicability of FERPA to the 
information at issue. Such determinations under FEWA must be made by the educational 
authority in possession of the education records.' We will, however, address the 
applicability of the remaining claimed exceptions to the submitted information. 

U'e next note, and you acknowledge, that the university has not complied with the time 
periods prescribed by section 552.301 of the Gover~ln~ent Code in seeking an open records 
decision from this office. When a governmental body fails to comply with the procedural 
requirements of section 552.301, the information at i s s ~ ~ e  is presumed public. See Gov't 
Code S: 552.302; t-lnrzcoek v. State Bcl. o j ' lns . ,  797 S.W.2d 379, 381 (Tex. 
App.-Austin 1990, no writ); City of Houstorz v. HOILSIOII CI,ro>!icle Pub1 'g Co., 673 
S.W.2d 316, 323 (Tex. App.-Houston [lst Dist.] 1984, no writ); Open Records Decision 
No. 319 (1982). To overcome this presumption, the governmental body must show a 
compelling interest to withhold the information. See Gov't Code 552.302; Nar!cock, 797 
S.W.2d at 38 1. This office has held that a conipelli~lg reason exists to withhold information 
when the information is confidential by another source of law or affects third party iilterests. 
See Open Records Decision No. IS0 (1977). Becausc sections 552.101 and 552.1 17 can 
provide compelling reasons to withhold information, cve will address your arguments 
regarding these sectioils. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code 5 552.101. You conteild that some ofthe subnlitted inforiliation is confidential 
tinder section 552.101 in conjunction with section 418.178 of the Government Code. 
Section 418.178, as added to chapter 418 of the Government Code as part of the Texas 
Homeland Security Act, provides as follows: 

(a) In this section, "explosive weapon" has the meaning assigned by 
Section 46.01, I'enal Code. 

(b) Information is confidential if it is infoimation collected, assembled, or 
maintained by or for a governmental entity and: 

(1) is more than likely to assist in the construction or asse~libly of an 
explosive weapon or a chemical, biological, radiological, or nuclear 
weapon of niass destruction; or 

(2) indicates the spccitic location of: 

3 In the fiiture; if tlic iinivei-siiy does obtain parent211 conscni to subinir iinrcdacted cducatioii records 
and the uiiiversity seeks a riilii~g froin this office on rile propcr red;icrioii of those ediicatioii records in 
coiiipliniicc a'irli FERI'A. we will rule nccordiiigly. 
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(A) a chemical, biological agent, toxin, or radioactive 
material that is more than likely to be used in the construction 
or assembly of such a weapon; or 

(B) unpublished information relating to a potential vaccine or 
to a device that detects biological agents or toxins. 

Gov't Code 5 418.178. The fact that infotmation may generally relate to biological toxins 
does not make the inforniationperse co~ifidential under section 4 18.178. See Open Records 
Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope of its 
protection). As with any confidentiality statute, a governmental body asserting 
section 418.178 must adeq~iately explain how the responsive records fall within the scope 
ofthat provision. See Gov't Code 5 552,30l(e)(l)(A) (governmental body must explain how 
claimed exception to disclosure applies). 

The university asserts tliat section 418.178 is applicable to portioiis of the sub~iiitted 
information. You contend that some of the information in question reveals the location of 
biological agents or toxins tliat have poteutial for use as biological weapons and thus is 
protected by section 41%.178(b)(2)(A). We agree that some of the inforn~ation you have 
marked as revealing the location of toxins is confidential under section 418.178 of the 
Government Code and must therefore be withheld under sectio~i 552.101. We note that 
section 418.178(b)(2) is applicable only to infomiation indicating the specific location of 
certain materials that are potentially usehl in constrlicting or asselnbling such a \breapon or 
of unpublished information relating to a potential vaccine or a device that detects biological 
agents or toxins. The remaining infol-niation you seek to withhold generally describes the 
contents of the types of facilities and laboratories at issue but does not indicate specific 
locations. As the university has not explained how or why section 418.178 encompasses 
any of the remaining i~iforniation at issue, the university may not withhold any other 
inforniation on tliat basis. We have marked the highlighted information tliat must be 
released. 

You next claim that the personal inforiiiation of cei-tain employees may be excepted urider 
section 552.1 17(a)(l) of the Government Codc. Section 552.1 17(a)(1) excepts from 
disclosure the home addresses and telephone numbers, social security numbers, and family 
member informatioil ofc~~rreiii  or former officials or employees of a govem~iiental body who 
request that this infom~atioii be kept confidential under section 552.024 of tile Gover~iment 
Code. Whether a partici~lar piece of i~iforrnatioii is PI-otected by section 552. I I7(a)(l) rnust 
be determined at the time the request for i t  is made. Srx Open Kecoi-ds Decision KO. 530 
at 5 (1989). The university niay oiily withliold infomiation under section 552.1 17(a)(l) if 
the einployee made a request for confidentiality under section 552.024 prior to the date oil 
which the request for this iiifbr~uatioil \itas made. ifthe employee timely elected to keep his 
or her personal information coiifidential, the university niust withhold the marked personal 
information under section 552.1 17(a)(l). The university may not withhold this information 

' ~. 
tinder section 552.1 17(a)(l) if the employee did not make a timely election to keep the 
infonnation confidential. 
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We note that some ofthe remaining informati011 is protected by copyright. A governmental 
body must allow inspection of copyrighted information unless an exception to disclosure 
applies to the information. See Attorney General Opinion JM-672 (1987). An officer for 
public infomiation also must comply with copyright law, however, and is not required to 
furnish copies of copyighted information. Id. A member of the public who wishes to make 
copies of copyrighted information must do so unassisted by the governmental body. In 
making copies, the member of the public assumes the duty of compliance with the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 at 8-9 
(1990). 

In summary, the university niust withhold the infoniiation that is confidential under 
section 552.101 in conjunction with section 418.178 of the Government Code. For those 
employees who timely elected to keep their personal information confidential, the university 
must withhold the marked personal information under section 552.1 17(a)(1). The rest of the 
submitted information must be released. Information that is protected by copyright must be 
released in accordance with copyright law. This rnling does not address the applicability of 
FERPA to the submitted information. Should the university determine that all or portions 
of the submitted information consists of "education records" subject to FERPA, the 
university must dispose of that i~iforniation in accordance with FERPA, rather than the Act. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This nlliiig triggers important deadlines regarding tlie rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Cov't Code 5 552.301 (f). If the 
governmental body wants to challenge this ruling, tlie go\,ernniental body niust appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body 111i1st file suit within I0 calendar days. 
Id. $ 552.353(b)(3), (c). If the governn~eiital body does not appeal tliis ruling and the 
governmental body does not coii~ply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

1f tliis ruling requires the govei-nniental body to release ail or part of the requested 
information, the governmental body is responsible for taking the next step. Based on tile 
statute, the attorney general expects that, upon receiving tliis ruling. the governmental body 
will either release the public records prornptly pi~rsuant to scction 552.221(a) of the 
Governn~ent Code or file a lawsuit challenging this ruling piirsuant to section 552.324 of the 
Govenin~ent Code. If tile governmental body fails to do one of these things, then the 
requestor shonld report that failure to the attorney general's Open Government Hotline, toll 
frec, at (877) 673-6839. The requestor niay also file a coii~plaiiit with tlie district or county 
attorney. Iii. i j  552.321 5(e). 
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If this ruling requires or permits the govemmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. S 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Nadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely. 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

ReE ID# 270465 

Enc. Submitted documents 

C: Mr. Edward Hammond 
The Sunshine Project 
P.O. Box 41987 
Austin, Texas 78704 
(W/O enclosures) 


