
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

January 3 1,2007 

Ms. Cherry Kay Wolf 
Associate General Counsel 
Texas A&M System 
A&M System Building, Suite 2079 
200 Technology Way 
College Station, Texas 77845-3424 

Dear Ms. Wolf 

You ask whether certain information is subject to required public disclosure under the 
Public hformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 270263. 

The Texas A&M University - Kingsville Police Department (the "department") received two 
requests from tlie same requestor for information relating to an arrest, including any arrest 
report and associated documents and any video or photographs pertaining to the arrest. You 
state that some of the requested information has been released. You claim that other 
responsive infonnation is excepted from disclosure under sections 552.101, 552.108, 
552.130, and 552.147 of the Government Code. We have considered the exceptions you 
claim and have reviewed the information you submitted. 

Initially, we address your representations regarding two video cards that the department has 
not submitted to this office. You indicate that the department is unable to retrieve any 
information from one of the video cards, which you state bas been damaged. You infonu us 
that the other video card is in the constructive possession of the Kleberg County Distvict 
Attorney (tlie "district attorney") as evidence in a pending case and, as such, is not available 
to the department for inspection or copying. We note that the Act does not require a 
governniental body to release information that did not exist when it received a request or 
create responsive information.' Likewise, the Act does not require a governmental body to 

'SecEcon. 0ppnrtrmitie.s Der. C o ~ p  v ,  Bustnntante, 562 S.W.2d 266 (Tex. Civ. App. - San Antonio 
1978, writ dism'd); Opcn Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 
(1983). 
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take affirmative steps to create or obtain information that is not in its possession, so long as 
no other individual or entity holds that information on the governmental body's behalf.' 
Based on your representations, we conclude that the department need not release the video 
cards in response to this request. CJ: Open Records Decision Nos. 513 at 3 (1988) 
(information held by district attorney as agent of grand jury not subject to Act), 558 at 2 
(1990) (information prepared forgovernme11tal bodynot subject to Act ifgovernmental body 
lacks right of access to or ownership of it), 581 (1990) (tangible items not subject to 
disclosure under the Act). 

Next, we address the department's obligations under section 552.301 of the Government 
Code. Section 552.301 prescribes procedures that a governmental body must follow in 
asking this office to decide whether requested information is excepted from public 
disclosure. Section 552.301(b) requires a governmental body to ask for the attorney 
general's decision and state the exceptions to disclosure that i t  claims not later than the tenth 
business day after the date of its receipt of the written request for information. See Gov't 
Code 8 552.301(b). If a govemmentaI body does not comply with section 552.301, the 
requested information is presumed to be subject to required public disclosure and must be 
released, unless there is a compelling reason to withhold any of the information. See id. 
5 552.302; Ihncockv. State 1711. ofltzs., 797 S.W.2d 379,381 (Tex. App. -Austin 1990, no 
writ). 

You state that the department received these requests for information on October 3 1,2006. 
Accordingly, the department's ten-business-day deadline under section 552.301 (b) to request 
this decision was November 14, 2006. The department did not do so, however, until 
November 20, 2006. You contend that the department was delayed in requesting this 
decision because one of the responsive documents was incoinplete when the department 
received these requests for information. You also state, however, that the department has 
since completed and released that document. Moreover, all of the submitted infomiation that 
the department seeks to withhold appears to have been in existence when the department 
received these requests. Thus, the department did not comply with section 552.301 in 
requesting a ruling with respect to the submitted information, and therefore the information 
in question is presumed to be public under section 552.302. 

This statutorypresumptioii can generally be overcome when the information is confidential 
by law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3 (1 994), 
325 at 2 (1982). Although the department raises section 552.108 of the Government Code, 
that section is a discretionary exception to disclos~~re that protects a govcmn~ental body's 
interests and may be waived. See Gov't Code fj 552.007; Open Records Decision Nos. 665 
at 2 n.5 (2000) (discretionaryexcepfiolls generally), 663 at 5 (1 999) (waiver of discretionary 
exceptions), 177 at 3 (1977) (statutory predecessor to Gov't Code f j  552.108 subject to 

'Scc Gov't Code 3 552.002(a); Open Records 1)ecisionKos. 534 at 2-3 (1989), 518 at 3 (1989) 
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waiver). The department's claim under section 552.108 is not a compelling reason for non- 
disclosure. In failing to comply with section 552.301, the department has waived its claim 
under section 552.108. Nevertheless, the law enforcement interests of a governmental body 
other than the one that failed to comply with section 552.301 can provide a compelling 
reason for non-disclosure under section 552.302. See Open Records DeeisionNo. 586 at 2-3 
(1991). You inform us that the district attorney asserts a law enforcement interest in the 
submitted information. Therefore, we will consider whether the department may withhold 
the subiuitted infom~ation on behalf of the district attorney under section 552.108. We also 
will consider the department's claims under sections 552,101,552,130, and 552.147, as the 
applicability of those exceptions also can provide compelling reasons for non-disclosure. 

Section 552.108 ofthe Government Code excepts from disclosure "[ijnformation held by a 
law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime. . . i f .  . . release of the infomation would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code 3 552.108(a)(l). A governmental 
body that claims an exception to disclosure under section 552.108 must reasonably explain 
how and why this exception is applicable to the information at issue. See id 
8 552.301(e)(l)(A); E-xparte Prziitt, 551 S.W.2d 706 (Tex. 1977). You indicate that the 
submitted information is related to a pending criminal case. You inform us that the district 
attorney has asked that all of the submitted infomation be withheld from disclosure. Based 
on your representations, we conclude that the release of thc submitted information would 
interfere with the detection, investigation, or prosecution of crime. See No~istori Chronicle 
P1.1hlg Co. v. City of fiouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 
1975), writ ref'cl n.r.e. per cur inn^, 536 S.W.2d 559 (Tex. 1976) (court delineates law 
enforcement interests that are present in active cases). 

Section 552.108 does not except from disclosure "basic infornlation about an arrestedperson, 
an arrest, oracrime." Gov't Code 5 552.108(c). Section 552.108(c) refers to thebasie front- 
page information held to be public in FIo~lstorz Citroiiicle. The department mnst release basic 
infonxation, including a detailed description ofthe offense, even ifthis infom~ation does not 
literally appear on the front page of an offense or arrest report. See Hotrstoii Clrrorzicle, 531 
S.W.2d at 186-88; Open Records Decision No. 127 at 3-4 (1976) (summarizing types of 
information deemed public by f?'ouston CIzronicle). The department may withhold the rest 
of the submitted information on behalf of the district attorney under section 552.108(a)(l). 

We note that under section 552.147 ofthe Governinent Code, "[tlhe social security number 
of a living person is cxcepted froin" required public disclosure under the ~ c t . ~  Gov't Code 
3 552.147(a). The department must withhold the social security number of the arrested 
person under section 552.147. 

'We also note that section 552147(b) o f t l ~ e  Government Code autlrorizes a governmeiital body to 
redact a living person's social secuiitynumber fromp~iblic releasc without the necessity ofrequesting a decision 
from this office under the Act. 
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In summarp: (1) the department may withhold the submitted information on behalf of the 
district attorney under section 552.108(a)(l) of the Government Code, except for the basic 
information that must be released under section 552.108(c); and (2) the department must 
withhold the arrested person's social security number under section 552.147 of the 
Government Code. As we are able to make these determinations, we do not address your 
other arguments against disclosure. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
govemnlental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this niling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this niling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a iawsuit challenging this d i n g  pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor ~ndy also file a complaint with the district or county 
attorney. Id. 5 552.321 5je). 

If this niling requires or permits the govemmental body to witllhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforniation triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this niling, be 
sure that all charges for the information are at 01- belo+v the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office ofthe 
Attorney General at (512) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Ref: D#270263 

Enc: Submitted documents 

c: Mr. Cleo Rodriguez 
P.O. Box 7623 
Corpus Christi, Texas 78467 
(wio enclosures) 


