
ATTORNEY GENERAL OF TEXAS 
.- 

G R E G  A B B O T T  

February I,  2007 

Mr. Scott A. Durfee 
General Counsel 
Office of the District Attorney 
Harris County 
1201 Franklin Street, Suite 600 
F-Iouston. Texas 77002 

Dear Mr. Durfee: 

You ask whether certain infomation is subject to requiredpublic disclosure under the P~lblic 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 269402. 

The Harris County District Attorney's Office (the "district attorney") received a request for 
all inforrr~ation maintained by the district attorney other than "work product and other 
matters that are confidential by law" 1-cgarding a specified cause number. We understand 
you to contend that all or part of the submitted information is not responsive to the request. 
In the alternative, you claim that the submitted information is excepted fro111 disclosi~re 
under sections 552.101 and 552.105 of the Government Code. We have considered the 
exceptions yoit claim and reviewed the submitted informatioil. 

Initially, we address your contention that the submitted information is excepted under 
section 552.1 OX of the Government Code becairse it constitutes work product and is, thus, 
not responsive to the present request. Section 552.108 provides in pertinent part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of cr in~c is excepted fi-om 
[required public disclos~irc] if 
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(4) it is information that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) represents the mental impressions or legal reasoning of 
an attorney representing the state. 

Gov't Code § 552.108(a)(4). A governmental body that claims an exception to disclosure 
under section 552.108 must reasonably explain how and why this exception is applicable to 
the information that the governniental body seeks to withhold. See Gov't Code 
5 552.301(e)(l)(A); E.~partePri~itt, 551 S.W.2d 706 (Tex. 1977); Open Records Decision 
No. 434 at 2-3 (1 986). Section 552.108(a)(4) is applicable to inforillation that was prepared 
by an attorney representing the state in anticipation of or in the course of preparing for 
criminal litigation or that reflects the mental impressions or legal reasoning of an attorney 
representing the state. In C u r y  v. Walker, 873 S.W.2d 379 (Tex. l994), the Texas Supreme 
Court held that a request for a district attorney's "entire litigation file" was "too broadwand, 
quoting Natiorznl Uizioiz Fire Irzsuraizce Co. v. Valdez, 863 S.kV.2d 458 (Tex. 1993, orig. 
proceeding), held that "the decision as to what to i~iclude in [the file] necessarily reveals the 
attorney's thought processes concerning the prosecution or defense ofthe case." C L I ~ I ~ ,  873 
S.W.2d at 380. 

You assert that the present request is for the district attorney's entire litigation file. However, 
as you note, the requestor has specificaliy excluded "work product and other matters that are 
confidential by law" from the scope ofthe request. Thus, we find that present request is not 
a request for the district attorney's erltii-c litigation file: and Czci-ry is not applicable. 
However, you state that the documents submitted as Appendix B-l were prepared by a 
prosecutor in anticipation of litigation or in the course of preparing for litigation and that 
these documents "reflect the mental ilnpressions and legal reasoning of the attorney 
representing the state and his staff." Upon review, we agree that the docurilents in Appendix 
B-1 coilstitute the district attorney's work product under section 552.108(a)(4). Therefore, 
Appendix B-1 is not responsive to thc presetit request. 

You also contend that the submitted information is confidciitial in its entirety pursuant to 
comtnon law privacy. Common law privacy protects infornlation if 1) the information 
contailis highly intimate or ernbanassing facts. the publicatioii of lvhich would be highly 
objectionable to a reasoilable person, arid 2) the information is not of legitimate concern to 
the lx~blic. I~zd~ts .  I.hili!(l. 1). 7'e.r. Itrdus. Acciilerlt Ed. ,  540 S.LV.2d 668, 685 (Tex. 1976). 
Tile type of iilformatioil coilsidered illtimate and embarrassing by the Texas Supreme Court 
in Ii~dilsti-icil Follrlclcitioil includes information relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric information of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In Open Records 
Decision No. 393 (1983), this office conclrlded tirat although generally o1i1y information that 
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either identifies or tends to identify a victim of a sexual assault or other sex-related offense 
is confidential under common-law privacy, the governmental body was required to withhold 
the entire police report because the identifying informatioil was inextricably intertwined with 
other releasable infonnation. See id. at 2 (1983); see also Morales v. Ellen, 840 S.W.2d 5 19 
(Tex. App.-El Paso 1992, writ denied) (identity of witnesses to and victims of sexual 
harassment was highly intimate or embarrassing information that was not a matter of 
legitimate public interest); Open Records Decision Nos. 440 (1986) (detailed descriptions 
of serious sexual offenses must be withheld), 339 (1982) (information that would identify 
victim of aggravated sexual abuse must be withheld). You assert that the entirety of the 
submitted information is confidential under common-law privacy because the requestor 
could easily determine the identity of a sexual assault victim. However, you have not 
established that the requestor knows the identity of the sexual assault victim. See 
Star-Telegruir~, rnc. v. Walker, 834 S.W.2d 54,5S (Tex. 1992) (sexual assault victim's true 
identity became part ofpublic record because used in indictment, motion in limine, and jury 
charge and therefore must be released as information was obtained from public record). 
Furthermore, the identity of the victim is not inextricably intertwined with other releasable 
information. We have marked the information that is confidential under common-law 
privacy. 

Some of the submitted information constitutes medical records, access to which is governed 
by the Medical Practice Act ("MPA"), chapter 159 of the Occupations Code. 
Section 159.002 of the MPA provides in part: 

(a) A commu~~ication between a physician and a patient. relative to or in 
connection with any professio~~al services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential coiiimunication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting oil tlie patient's behalf, may not disclose tile 
information except to the extent that disclosure is consistent with the 
ai~thorized puiposcs for \vhicli the infonnation was first obtained. 

Occ. Code $ 159.002(a)-(c). This office has concluded that tile protection afforded by 
section 159.002 exteiids only to records created by either a physician or soilleone under the 
supenisio~> of a physician. See Open Records Decision Nos. 487 (1987), 370 (!983), 343 
(1982). ,Medical records must be released upon the patient's signed, written consent, 
provided that tlie consent specifies ( I )  the information to be covered by the relcase, , ., 

(2) reasons or purposes for the release, and (3) the person to wlioni tile illformation is to be 
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released. See Occ. Code $ 5  159.004, ,005. $ 5  159.005. Any subsequent release ofmedical 
records must be consistent with the purposes for which the governmental body obtained the 
records. See id. 5 159.002(c); Open Records Decision No. 565 at 7 (1990). The documents 
submitted in Appendix B-3 consist of confidential medical records. 

The submitted information includes criminal history record information ("CHRI") generated 
by the National Crime Information Center orby the Texas Crime Information Center. Title 8, 
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain 
from the federal government or other states. Open Records Decision No. 565 (1990). The 
federal regulations allow each state to follow its individual law with respect to CHRI it 
generates. Id. Section 41 1.083 of the Govern~nent Code deems confideiitial CHRI that the 
TexasDepartment ofpublic Safety ("DPS") maintains, except that the DPS may disseminate 
this information as provided in chapter 41 1, subchapter F of the Government Code. See 
Gov't Code 5 41 1.083. Sections 41 1.083(b)(l) and 41 1.089(a) authorize a criminal justice 
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to 
another criminal justice agency for a criminal justice purpose. Id. 41 1.089(b)(l). Other 
entities specified in chapter 41 1 of the Government Code are entitled to obtain CHRI from 
DPS or another criminal justice agency; however, those entities may not release CHRl 
except as provided by chapter 41 1. See getzer.nllj id. $ 5  41 1.090 - ,127. We have marked 
the portions of the submitted information that consist of confidential CHRI. 

Article 42.12 of the Code of Criminal Procedi~re is applicable to a presentence investigation 
report and provides in part: 

6) The judge by order may direct that any information and records that are 
not privileged and that are relevant to a report required by Subsection (a) or 
Subsectioii (k) of this section be released to an officer conducting a 
presentence investigation under Subsection (i) of this section or a 
postsentence report iiilder Subsection (k) ofthis section. The judge may also 
iss~ie a subpoena to obtain that i~~fornxation. A report and all inforillation 
obtained in coilnection with a preselitcnce investigation or postse~~tcnce 
report are coiifidential and may be released only to those persons aiid under 
those circumstailces authorized under Subsections (d), (c), (0, (h), (k), and 
(1) of this section and as directed by tlie j~idge for the effective supervision 
of the defendant. Medical and psychiatric records obtained by court order 
shall be kept separate from tlie defendant's cornmu~~ity supervision file and 
may be released only by order of the jiidgc. 

Crini. Proc. Code art. 42.12 $ 983). The information subniitted at Appendix B-4 consists of 
a pre-sentence iilvestigation report that is made confidential by article 42.12. 

The submitted informatioil iiicludes Texas niotor vehicle record information. 
Section 552.130 of the Goveriiment Code provides that information relating to a motor , . 
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a 
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Texas agency is confidential. Gov't Code 5 552.130(a)(1), (2). We have marked the 
information made confidential by section 552.130. 

The submitted information also includes social security numbers. Section 552.147 of the 
Government Code provides that social security numbers are eonfidential information. Id. 
5 552.147(a). We have marked the eonfidential social security numbers. 

In summary, we have marked the portions of the submitted information that consist of 
attorney work product or are made confidential by law. Such information is not responsive 
to the present request and need not be released to the requestor. The remaining information 
must be released. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 8 552.353(6)(3), (c). If the govern~nental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challengirlg this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things: then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governiriental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemn~ental 
body. Id. 5 552.321(a); Tesus ijep't oj 'Pt~b.  Sufetj, v. Gilbreuiil, 842 S.W.2d 405, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please reniernber that tinder the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliailce with this ruling, 
be sul-e that all charges for the information are at or below the legal aniounts. Questions or 
complaints about over-charging must be directed to £.Iadassah Sehloss at the Office of thc 
Attorney General at (512) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

L. Joseph James 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Alan J. Baer 
Stradley, Chemoff & Alford, L.L.P 
101 8 Preston, Suite 200 
Houston, Texas 77002 
(W/O enclosures) 


