
ATTORNEY GENERAL OF TEXAS 
~ ~ ~ . .  . 

G R E G  A B B O T T  

February 2,2007 

Mr. Mark Fenner 
General Counsel 
Texas Racing Commission 
P.O. Box 12080 
Austin, Texas 7871 1-2080 

Dear Mr. Fen~ier: 

You ask whether certain inforrnatron is subject to required publ~c d~sclos~ire under the 
Public infornlation Act (the "Act"), chapter 552 of the Goveriimeiit Code. Your request was 
assigned ID# 270633. 

The Texas Racing Coliin~ission (the "conimission") received a request for all information 
relating to S l ~ i W  Valley LLC's ("SHRP") request for transfer of ownership of Valley Race 
Park, Inc. You claim that the requested information is excepted from disclosure under 
section 552.103 ofthe Go\~cmment Code. Y ~ L I  also state that the requested inibnriiation may 
contain proprietary inforniation s~~b jcc t  to exceptioli under the Act. Accordingly, you 
notified the interested third party SHRP of the cornniission's receipt of the request for 
information and of SHRP's right to submit argiiiiieilts to this office as to why the requested 
infonnation should not be released to tlie requestor. See Gov't Code 6 552.305(d); see also 
Ope11 Rec0i.d~ Decision No. 542 (1 990) (statutoi-y predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in tire Act in certain circumstances). We have received correspoiidcnce from an 
attorney for SMRP. We have considered tlie stibinitted arguments and have reviewed the 
submitted inforniation. 
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Section 552.103 of the Government Code provides in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a govemniental body or an 
officer or employee of a governniental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

Gov't Code 3 552.103(a), (c). A go\:ei-nmental body has the burden ofproviding relevant 
facts and documents to sho\\i that the section 552.103(a) exception is applicable in a 
particular situation. The test for nieeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the govem~nentai body receives the request 
for information, and (2) the inforruation at issue is related to that litigation. T!lotilas v. 
Corr~yn, 71 S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Diiiv. o f  Te,x. LUIV SC/I, 11. 
Tex. Legal kbzrtzd., 958 S.Ur.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. 
Ho~rstori Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [lst  Dist.] 1984, writ 
ref d n.r.e.); Open Records DecisionNo. 55 1 at 4 (1990). The governmental body nlust meet 
both pr-oiigs of this test for inforniation to be excepted under section 552.103(a) of the 
Governine~lt Code. 

You inforn~ 11s that the commission, the requestor, and SHRP'sparent company are c~rrrently 
parties in a contested case before the State Office of Administrative Hearings ("SOAH), 
docket No. 476-04-5361. See Open Records Decision No. 588 (199 I) (coiltested case under 
Administrative Procedure Act constit~itcs litigation for pilt-poses ofstatutory predecessor to 
section 552.103). You state tliat the issue in the peilding litigation is two pending racetrack 
applications. Based on our review of your argiirnents and the information at issue, we find 
that the coi~in~ission has established tliat litigation was pending on the date that it received 
the present request for information. Frirthermore, we find that thc submitted inhrnlation 
relates to the pending Iitigatiori. Tlius; you have demonstrated the applicability of 
sectioli 552.103 of the Govcrnn~ent Code to the subn~itted infornlation. Accordingly, the 
coinn~issioil may witiihold tile submitted illformation pursuant to section 552.103. 

We note, however, that once information has been obtained by all parties to the litigation 
through discovery or otherwise, no sectioll 552.103(a) interest exists wit11 respect to that 
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of section 552.103(a) ends once the litigation has been concluded. Attorney General 
Opinion MW-575 (1982); Open Records Decision No. 350 (1982).' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code S; 552.301(f). If the 
govemniental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. S; 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. S; 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not coniply with it, then both the requestor and the attorney general 
have the right to file suit against the govemn~ental body to enforce this ruling. Id. 
S 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Rased on tlie 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the goven~mental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.321 5(e). 

If this ruling requires or permits the governii~cntal body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governinental 
body. Id. 4 552.321(a); Tex-as Dep't of Pub. Sgfc t~  1.. Gilb~,enfll, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to tlie requestor. If records are released in eonipliance with this ruling, 
be sure that all charges for the inforniation are at or below the legal amounts. Questions or 
complaints about over-charging iuust be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If tile governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutoiy deadline for 

'AS oui- ruling is dispositive, w e  do not address SHllP's argiiiiients. 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

ReE ID# 270633 

Enc. Submitted documents 

c: Ms. Janessa M. Glenn 
Jenkins & Gilchrist 
401 Congress, Suite 2500 
Austin, Texas 78701 
(wlo enclosures) 

Mr. Rex D. VanMiddlesworth 
Andrews & Kurth 
11 1 Congress, Suite 1700 
Austin, Texas 78701 
(wlo enclosures) 

Mr. Robert L. Bork 
SHRP Valley L.L.C. 
7575 North Sam Ho~tston Parkway West 
Houston, Texas 77064-3417 
(wlo enclosures) 


