
ATTORNEY GENERAL OF TEXAS 
~. 

G R E G  A B B O T T  

February 2,2005 

Ms. Christy Drake-Adams 
Bovey, Akers, Bojorquez, L.L.P. 
12325 Hyrneadow Drive, Suite 2-100 
Austin, Texas 78750 

Dear Ms. Drake-Adams: 

You ask whether certain informatioil is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Governnient Code. Your request was 
assigned ID# 270533. 

The City of Rollingwood (the "city"), which you represent, received a request for 
iiifomiatioii regarding the requestor. Yoir state the city will release some infornlation but 
yoti claim that the submitted iiifor~natioii is excepted from disclosure under 
sections 552.101,552.107, and 552.1 1 I of the Goveniment Code. We have considered the 
exceptions yoti claim and reviewed the submitted information. 

Initially, we must address the city's obligations under section 552.301 of the Government 
Code, which prescribes the procedures that a governmental body must follo\v in asking this 
office to decide whether requested information is excepted ti-om public disclosure. Pursuant 
to section 552.30 l(b), a governn~ental body must ask for a decisioli from this office and state 
the exceptions that apply within ten business days ofreceiving the written request. The city 
received thereqiiest for info!- atio ion on October 16,2006. The subiuitted documents indicate 
the city requested clarification of the reqilcst for informati011 on October 23, 2006. Gov't 
Code 552.222 (ifrequest for i~lforniation is nncleal-, governmental body may ask requestor 
to clarify request); Open Records Decision No. 563 (1999) (deadlines tolled while 
governniental body awaits clarification). You inform us that the requestor replied to the 
clarification reiliiest otl Noveinher 13, 2005, and fiirtlier clarified the request with the city 
by phone oilNovember 15 and 20,2006. However, the e~lvclope in wliich the city submitted 
the infoririatioii req~iired by section 552.301 to tliis office hears a posiniark date of 
h'o\~etiiber 22,2006. See id. 8 552.308 (describing rules forcaici~lating stlbmission dates of 
documents sent via first class United States mail, common or contract carrier-; or interagency 
mail); see nlso ORD 663. Accordingly, we conclude the city failed to coiilply with the 
procedural requireiiients mandated by section 552.301. 
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to arithhold the information from disclosure. See Gov't 
Code 6 552.302; Hnncock v. State Bd. o f '  Iiis., 797 S.UT.2d 379, 381-82 (Tex. " 

App.-Austin 1990, no writ): Open Records Decision No. 3 19 (1982). Acornpelling reason 
exists when third-palty interests are at stake or when information is confidential under other . . 

law. Open Records Decision No. 150 (1977). Although you raise sections 552.107 
and 552.1 11 of the Government Code, these exceptions are discretionary in nature. They 
serve only to protect a governmental body's interests and may be waived; as such, they do 
not constitute compelling reasons to witlihold information for purposes of section 552.302. 
See Open Records Decision Nos. 677 at 10 (2002) (attorney work-product privilege under 
section 552.1 11 or rule 192.5 is not con~pelling reason to withhold information under 
section 552.302 if it does not implicate third party rights), 676 at 12 (2002) (attorney-client 
privilege under section 552.107 or Texas Rule of Evidence 503 constitutes compelling 
reason to withhold information under section 552.302 only if information's release would 
harm third party), 663 at 5 (1999) (governmental body may waive sections 552.107 
and 552.1 1 I), 470 (1987) (statuto~y predecessor to section 552.1 11 is discretionary 
exception); see (21.70 Open Records Decision No. 665 at 2 n.5 (2000) (discretionary 
exceptions in general). Accordingly, the city Inay not withhold the submitted inforn~ation 
pursuant to sections 552.107 or 552.1 1 1. However, your claim under section 552.101 of the 
Government Code can provide a compelling reason to withhold inforn?ation and \STe will 
consider whether the submitted infor~uation is excepted under this exception. 

Section 552.101 of the Government Code excepts from public disclosure "infonuation 
considered to be confidential by law, either constitutional, statutory, or byjudicial decision." 
Gov't Code 6 552.101. This section encompasses the common-law right ofpriv-acy, which 
protects information if ( I)  the information contains highly intimate or embarrassing facts, 
the publicatio~l of which would be highly objectionable to a reasonable person, and (2) the 
i~iformation is not of legitimate concern to the public. I t~i l~ts .  Foziriii. v. TPT. INL~IIS.  Accident 
Ed., 540 S.W.2d 668, 685 (Tex. 1976). In Moi-ales \,. Elle~z, 840 S.W.2d 519 (Tex. 
App.-El Paso 1992, writ denied), the court addressed the applicability ofthe common-law 
privacy doctrine to files of an investigation of allegations of sexual harassment. The 
investigation files in Elloi co~itained individual witness statements, an affidavit by the 
individual accused of the rilisconduct responding to tile aiicgations, ancl concl~~sions of the 
board of inquisy illat conducted the investigation. Elleii, 840 S.W.2d at 525. The court 
ordered the release of the affidavit of the person under investigation and the concl~~sions of 
the board of inquiry, stating that the public's interest was s~ifiiciciltly servcd by the 
disclosi!re of sucli dociimeilts. Id. In concluding, the Ellei1 caul-t held that "thc public did 
not possess a legitimate interest in tlie identities ofthe individual witiiesses, nor the details 
of their personal statements beyond what is co~~taiiied iii the documents that have been 
ordered released." Id. 
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Thus, if there is an adequate summary of  an investigation of alleged sexual harassment, the 
investigation summary must be released along with the statement ofthe accusedunder Ellen, 
but the identities of the victims and witnesses of the alleged sexual harassment must he 
redacted, and their detailed statements must be withheld from disclosure. See Open Records 
Decision Nos. 393 (1983), 339 (1982). If no adequate summary of the investigation exists, 
then all ofthe information relating to the investigation ordinarily must be released, with the 
exception of inforntation that would identifqf the victims and witnesses. In either case, the 
identity of the individual accused of sexual harassment is not protected from public 
disclosure. We note that because supervisors are not witnesses for the purposes of Ellen, 
supervisors' identities may not generally be withheld under section 552.101 in conjunction 
with common-law privacy and the holdins in Elier~. Common-law privacy does not protect 
information about a public employee's alleged miscond~ict on the job or complaints made 
about a public einployee's job perfomlance. See Open Records Decision Nos. 438 
(1986), 405 (1983), 230 (1979), 219 (1978). 

In this instance, the siibnlitted infornlation consists only ofan adequate summary of a sexual 
harassment investigation. In accordance with tlie holding in Eller~, the city must release the 
summary, redacting information that identifies the alleged victim and witnesses. We have 
marked the identifying infomyation that must be withheld under section 552.101 of the 
Government Code in conjunction with common-law privacy. The remainder of' the 
submitted information must be released.' 

This letter ruling is limited to the particular records at issue in this request and li~nited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circ~~mstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and oftlie requestor. For exarnplc, govemine~ital bodies are prohibited 
from asking the attorney genci-al to reconsider this riiling. Gov't Code S 552.301(f). If the 
governmental body wants to challenge this ruling, the govem~nental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 552,324(b). In order to get the 
full benefit ofsuch an appeal, the governmerltal body must file siiit within 10 calendar days. 
Id. 6 552.353(b)(3), (c). I f  tlie governmeiital body docs not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

I Bccniise tlic records being rcleascd contain inforiliation relating to rile requcstor tii:lt \i-oiild be 
excepted ii-om disclosiire to the geiicral piihlic to protect hcr privacy. tile city niiist request anotiicr ruliiig from 
oil:-office if i f  receii-cs a f~itui-c rcqiiest for this inform;itioi> from aii iiiiiividiial oilier t i~ao  this requcstor or her 
ailthorizcd represeiitative. Sci, Gov't Code 552.023 (govet-niiiental body limy not deny access to person to 
whom itifoni~ation relates or person's ngeiit on groiiiids flint i~ifor:i-intioii is considered coiifideiitiai by privacy 
principles). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or pernlits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te,~as Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance uith this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Ramsey &. Abarca 
Assistant Attorney General 
Open Records Division 

Ref: ID# 270533 

c: Ms. Kimberly Blake 
3208 Callyoil Ledge Cove 
Roui~d Rock, Texas 78681 
(wio enclosures) 


