
G R E G  A B B O T T  

February 5, 2007 

Ms. Patricia Fleming 
Assistant Gcneral Counsel 
Office of the General Counsel 
Texas Department of Criminal Justice 
P. 0 .  Box 4004 
Huntsville, Texas 77342-4004 

Mr. John C. West 
General Counsel 
Office of the Inspector General 
Texas Department of Criminal Justice 
P. 0. Box 13084 
Austin, Texas 787 1 1 

Dear Ms. Fleming and Mr. West: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 1D#270627. 

The Texas Department of Criminal Justice (the "department") received a request for 
informati011 pertaining to a deceased death row inmate. The department and the Office of the 
Inspector General ("OIG) have submitted separate briefs, as well as separate documents that 
each seeks to withhold from disclosure. The OIG indicates that it is releasing some of the 
requested information to the requestor with redactions pursuant to the previous determination 
issued by this office in Open Records Letter No. 2005-01067 (2005).' The OIG also states 

'Open Records Letter No. 2005-01067 (2005) serves as aprevious determination that the present and 
former home addresses and telephone numbers, social security numbers, and family member information of 
current or former employees of the department, regardless of whether the current or former employee complies 
with section 552.1 175 of the Government Code, are excepted from disclosure under section 552.117(a)(3) of 
the Government Code. 
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.. , 
that i t  is withholding social security numbers under section 552.147 of the Government 
Code.' The OIGclaims that the remaining requested information is excepted from disclosure 
under sections 552.101 and 552.108 of the Government Code.' The department states that 
it will release some of the responsive information to the requestor. The department further 
claims that the remaining requested information is excepted from disclosure under 
sections 552.101 and 552.108 of the Government Code? We have considered the claimed 
exceptions and reviewed the submitted information. 

Initially, we will address the department's clairn under section 552.101 of the Government 
Code. Section 552.101 of the Government Code excepts from disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code $ 552.101. This section encompasses information protected by other statutes. 
The department claims that a portion of the submitted information consists of medical 
records, access to which is governed by the Medical Practices Act ("MPA). Occ. Code 
$5 151.001-165.160. Section 159.002 of the MPA provides in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatnient of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

* w e  note that section 552.147(b) of the Government Code authorizes a governmental body to redact 
a living person's social security number from public release without the necessity ofrequesting a decision from 
this office under the Act. Gov't Code 5 552.147(b). 

"Although OIG also raises section 552.1 34 of the Government Code, OlG has provided no arguments 
explaining how this exception is applicable tothe submittcd information. Therefore, we presume OIG no longer 
asserts this exception to disclosure. Gov't Code 5 552.301, ,302. 

%We note that in its brief dated December 11, 2006, the department withdrew its assertions of 
sections 552.107,552.111, and 552.133 of the Government Codc for the information it submitted. We further 
note that the department submitted no arguments regarding the applicability of section 552.103. See Gov't 
Code $552.30l(e) (entity must submit reasons explaining how exceptions apply). Thus, the department has 
waived this exception. See id. 5 552.302. 
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. , Id. $ 159.002(a)-(c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of aphysician. See Open Records Decision Nos. 457 (1987), 370 (1983), 343 
(1982). Furthermore, we have concluded that when a file is created as the result of a hospital 
stay, all of the documents in the file that relate to diagnosis and treatment constitute either 
physician-patient commuiiications or records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that arc created or maintained by a physician. See Open 
Records Decision No. 546 (1990). Medical records must be released upon the patient's 
signed, written consent: provided that the consent specifies (I)  the information to be covered 
by the release. (2) reasons or purposes for the release, and (3) the person to whom the 
information is to be released. See Occ. Code $6 159.004, ,005. $3 159.005. When apatient 
is deceased, medical records may be released only on the signed consent of the deceased's 
personal representative. See id. $ 159.005(a)(5). The consent in that instance must specify 
(1) the irrforntation to be covered by the release, (2) reasons or purposes for the release, and 
(3) the person to whom the information is to be released. See id. $$ 159.004, ,005. Any 
subsequent release of medical records must be consistent with the purposes for which the 
governmental body obtained the records. See id. S 159.002(c); Open Records Decision 
No. 565 at 7 (1990). We have marked the medical records that are subject to the MPA. 
Absent the applicability of an MPA access provision, the department must withhold these 
records pursuant to the MPA. See Open Records Decision No. 598 (1991). 

Next, the department asserts that a portion of the submitted information is excepted from 
disclosure pursuant to chapter 411 of the Government Code. Section 552.101 of the 
Government Code also encompasses chapter 4 1 1 of the Government Code. Criminal history 
record information ("CHRI") generated by the National Crime Information Center ("NCIC) 
or by the Texas Crime Information Center ("TCIC") is confidential under chapter 41 I of the 
Government Code. Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRI that states obtain from the federal government or other states. Open Records 
Decision No. 565 (1 990). The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Id. Section 41 1.083 of the Government Code deems 
confidential CHRI that the Texas Department of Public Safety ("DPS") maintains, except 
that the DPS may disseminate this information as provided in chapter 41 1, subchapter F of 
the Government Code. See Gov't Code $41 1.083. Sections 41 1.083(b)(l) and 41 1.089(a) 
of the Government Code authorize a criminal justice agency to obtain CHRI; however, a 
criminal justice agency may not release CHRI except to another criminal justice agency for 
a criminal justice purpose. Id 5 41 1.089(b)(l). We note that because the laws governing the 
dissemination of information obtained from the NCIC or TCIC are based on both law 
enforcement and privacy interests, the CHRIof adeceased individual that was obtained from 
the Texas Department of Public Safety or another criminal justice agency may be 
disseminatedonly as permitted by subchapter Fof chapter 4 I I of the Government Code. See 
Open Records Decision No. 565 at 10-12 (1990). Upon review, we determine that the 
department has failed to demonstrate that any portion of the remainingrequestedinformation 
constitutes CHRI for chapter 41 1 purposes. Consequently, no portion of the remaining 
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. . information may be withheld under section 552.101 in conjunction with chapter 41 1 of the 
Government Code. 

Section 552.101 also encompasses constitutional and common-law rights to privacy. 
Constitutional privacy protects two kinds of interests. See Wltrilerl v. Roe, 429 
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7 (1987). The first is the interest in i:idepe!ideilce in in:?king certain 
important decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5"' 
Cir. 1981); Open Records Decision No. 455 at 3-7 (1987). The second constitutionally 
protected privacy interest is in freedom from public disclosure of certain personal matters. 
See Ratnie v. City of Hedwig Village, Tex., 765 F.2d 490 (Sh Cis. 1985); Open Records 
Decision No. 455 at 6-7 (1987). This aspect of constitutional privacy balances the 
individual's privacy interest against the public's interest in the information. See Open 
Records Decision No. 455 at 7 (1987). Constitutional privacy under section 552.101 is 
reserved for "the most intimate aspects of human affairs." Id. at 8 (quoting Rantie, 765 F.2d 
at 492). 

Information must be withheld from the public under section 552.101 in conjunction with 
common-law privacy when the information is highly intimate or embarrassi~ig, such that its 
release would be highly objectionable to a person of ordinary sensibilities, and of no 
legitimate public interest. See Irzdus. Found. 11. Ten. Irzdus. Aceidell? Bd., 540 
S.W.2d 668, 685 (Tex. 1976). Common-law privacy encompasses the specific types of 
information that are held to be intimate or embarrassing in Irzdustrial Four~dritio~z. See id. 
at 683 (information relating to sexual assault, pregnancy, mental or physical abuse in 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide, 
and injuries to sexual organs). This office has determined that other types of information 
also are private under section 552.101. See ger~erally Open Records Decision No. 659 at 4-5 
(1999) (summarizing information attorney general has held to be private). 

This office has appliedprivacy to protect certain information about incarcerated individuals. 
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v. 
Ellefson, 224 S.E.2d 666 (S.C. 1976), as authority, this office held that those individuals who 
correspond with inmates possess a "first amendment right . . . to maintain communication 
with [the inmate] free of the threat of public exposure;" and that this right would be violated 
by the release of information that identifies those correspondents, because such a release 
would discourage correspondence. Open Records Decision No. I85 (1978). Irnplicit in this 
holding is the fact that an individual's association with an inmate may be intimate or 
embarrassing. The information at issue in Open Records Decision No. 185 was the identities 
of individuals who had corresponded with inmates. The rights of those individuals to 
anonymity was found to outweigh the public's interest in this information. Id.; see Open 
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Records Decision No. 430 (1985) (list of inmate visitors protected by constitutional privacy 
of both inmate and visitors). 

In this instance, some of the remaining information relates to immediate family members of 
adeath-row inmate and the inmate's visilors. We have marked information relating to family 
members of the inmate that the department must withhold under section 552.101 of the 
Government Code in conju~iction with common-law privacy. We also have marked inmate 
visitor information that the department must withhold under section 552.101 of the 
Government Code in conjunction with constitutional privacy. We note, however, that some 
of the submitted visitor information lists the requestor as a death-row inmate's visitor. The 
requestor has a special right of access to his own private information under section 552.023 
of the Government Code.s Although the inmate at issue woi~ld ordinarily also have aprivacy 
interest in his own visitor information, the department informs us that the inmate in question 
is deceased. Thus, because privacy is a personal right that lapses 31 death, the information 
that relates to the requestor as the deceased inmate's visitor may not be withheld on the basis 
of the inmate's right to p r i ~ a c y . ~  Therefore, the requestor's visitor information is not 
confidential under section 552.101 in conjunction with constitutional privacy and must be 
released. We further determine that none of the remaining information constitutes 
information protected under constitutional or common-law privacy. Consequently, 110 

portion of the remaining information may be withheld pursuant to section 552.101 of the 
Government Code in conjunction with constitutional or common-law privacy. 

Next, we note that the submitted information contains a court-filed document. Information 
filed with a court is generally a matter of public record under section 552.022(a)(17) of the 
Government Code and may only be withheld if expressly confidential under other law. See 
Gov't Code 552.022(a)(17) (information contained in public court record is not excepted 
from requireddisclosureunder Act unless expressly confidential under other law). Although 
OIG asserts that this information is exceptedunder section 552.108 oftheGovernment Code, 
this section is a discretionary exception within chapter 552 of the Government Code and not 
other law that makes information confidential. See Open Records Decision Nos. 177 (1977) 
(governmental body may waive statutory predecessor to section 552.108); 665 at 2 11. 5 
(2000) (discretionary exceptions generally). Therefore, the court-filed document, which we 
have marked, may not be withheld under section 552.108 of the Government Code and must 
be released. 

'See Gov't Code 5 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy theories not 
implicated when individual requests information concerning himself). 

T e e  Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. Civ. 
App.-Texarkana 1979, wit ref'd n.r.e.); Jusrice v. Belo Hroridcostir~g Corp., 472 F. Supp. 145 (N.D. 
Tex. 1979); Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records DecisionNo. 272 (198 1). 
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. , The department and the OIG both raise section 552.108 of the Government Code. 
Section S52.108(a) of the Government Code excepts from disclosure "[ilnforination held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime. . . if: ( 1 )  release of the information would interfere with the detection, 
investigation, or prosecution of crime." Gov't Code 3 552.108(a)(l). Generally, a 
governmental body claiming section 552.108 of the Government Code must reasonably 
explain how and why the release of the requested information would interfere with law 
enforcement. See Gov't Code $5 552.108(a)(1), (b)(l), .301(e)(l)(A); see ufso Ex purte 
Pruitt, 551 S.W.2d 706 (Tex. 1977). The OIG states that the information i t  has submitted 
relates to a pending criminal investigation. Based upon this representation and our review, 
we conclude that the release of this information would interfere with the detection, 
investigation, or prosecution of crime. See Houstoiz Clzr-onicle Publ'g Co. v. City of 
Noustoil, 531 S.W.2d 177(Tex.Civ. App.-Houston [14th Dist.] 1973,  ~.v~jtref'diz.r.e.per 
curiartr, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are 
present in active cases). 

I-Iowever, section 552.108 of the Government Code does not except from disclosure basic 
information about an arrested person, an arrest, or a crime. Gov't Code 3 552.108(c). Basic 
information refers to the information held to be public in Housto~z Cllro~~icle. Thus, with the 
exception of basic front page offense and arrest information, the department and OIG may 
withhold the information at issue based on section 552.108(a)(l) of the Government Code. 
We note that you have the discretion to release all or part of the remaining information that 
is not otherwise confideiitial by law.7 Id.§ 552.007. 

The department seeks to withhold a portion of the information it has submitted pursuant to 
section 552.108(b)(l) of the Government Code. Section 552.108(b)(l) of the Government 
Code excepts from public disclosure an internal record of a law enforcement agency that is 
maintained for internal use in matters relating to law enforcement or prosecution if "release 
of the internal record or notation would interfere with law enforcement or prosecution." 
Gov't Code 5 552.108(b)(1). )This office has on numerous occasions concluded that 
section 552.108 excepts from public disclosure information relating to the security or 
operation of a law enforcement agency. See, e.g., Open Records Decision Nos. 53 I (1989) 
(holding that predecessor to section 552.108 excepts detailed guidelines regarding police 
department's use of force policy), 508 (1988) (holding that release of dates of prison transfer 
could impair security), 413 (1984) (holding that predecessor to section 552.108 excepts 
sketch showing security measures for execution). Based on the department's arguments and 

7Because we reach this conclusion, we need not address your remaining arguments, except to note that 
the information that is subject td section 552.029(8) corresponds to the basic front-page information that is 
made public under section 552.108(c). See Gov't Codc $ 552.108(c); Houston Cl~rotticle Publ'g Co. v. Ciry 
of Hoircfon, 531 S.W.2d 177, 186-188 (Tex. Civ. App.-Houston [14h Dist.] 1975), writ r e fd  n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976); Open Records Decision No. 127 at 3-4 (1976) (summarizing types of 
information deemed public in Hausfort Chronicle). 
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our review of the submitted information, we agree that the release oftllc information we have 
marked would interfere with law enforcement. Accordingly, the department may withhold 
the information we have marked from disclosure under section 552.108(b)(1) of the 
Government Code. FIowever, tlie dcparunent has failed to dcrnonstraie t11:it the remaining 
inforrnatioil constitutes information that would interfere with law enforcement for 
section 552.108 purposes. Consequently, no portion of the remaining inforination may be 
withheld on this basis. 

In summary, absent the applicability of an MPA access provision, the. department n~us t  
withhold the information we have marked pursuant to section 552.101 in conjunctioil with 
the MPA. The department must also withhold the information we have marked pursuant to 
constitutional law and cornmon-law privacy. With the exception of basic information 
regarding the inmate's death and the court-filed document, which must be released in 
accordance with section 552.022(a)(17) of the Government Code, the OIG may withhold the 
information it has submitted pursuant to section 552.108(a)(l)oftheGo~ernment Code. The 
department may withhold the information we have marked pursuant to section 552.108(b)(l) 
of the Government Code. The remaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governinental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body inust appeal by 
tiling suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it,  then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $552.3215(e). 
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If this ruling requires or permits the governme~itai body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't o f  Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely. 

Assistant Attorney General 
Open Records Division 

Ref: ID# 270627 

Enc. Submitted documents 

c: Mr. Ward Larkin 
15327 Pebble Bend Drive 
Houston, Texas 77068-1839 
(wlo enclosures) 


