
G R E G  A B B O T T  

Ms. Rebecca Bre~ver 
Abernathy, Roedcr, Boyd & Joplin, P.C 
P. 0 .  Box 1210 
McKinney, Texas 75070-1210 

Dear Ms. Brewer: 

You ask whether certain information is subject to required public disclos~lre under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 270419. 

The Wylie Police Department (the "department"), which yon represent, received a request 
for personnel infonuation relating to three named department officers and "activity reports 
for the 90 days before and after march 25,2006. . . regarding the requested [olfficcr's only." 
You claim that the submitted information is excepted from disclosure under 
sections 552.101, 552.102, 552.117, 552.130, 552.136, and 552.140 of the Government 
Code. We have considered the exceptions you claim and reviewed the submitted 
information. 

You claim all of the submitted information is protected by the doctrine of common-law 
privacy. Section 552.101 of the Goverilment Code excepts from disclosure "infom~ation 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code $ 552.101. Section 552.10 1 encompasses the doctrine of common-law privacy. 
Section 552.102(a) of the Government Code excepts from public disclosure "information in 
a personnel file, the disclos~ire of which wo~ild constitute a clearly ~in~varranted invasion of 
personal privacy[.]" Id. 5 552.102(a). Section 552.102 is applicable to information that 
relates to public officials and employees. See Open Records Decision KO. 327 at 2 (1982) 
(anything relating to employee's employment and its terms constitutes information relevant 
to person's employment relationship and is part of enlployee's personnel file). The privacy 
analysis under section 552.102ja) is the same as the common-law privacy standard under 
section 552.10 1. See Hitbert r: [Iczrie-Honks Te.r, e s e  Inc., 652 
S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ r e f d  n.r.e.) (addressing statutory 
predecessor). We will therefore consider the applicability of comn~on-law privacy tinder 
section 552.101 together with your claim regarding section 552.102. 
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In Ir~d~uiriui Folfndatioi! I.. Tesns Iiiii~lstrinl Accide~zt Bourd, 540 S.W.2d 668 (Tex. 1976), 
the Texas Supreme Court held that information is protected by common-law privacy if it 
( I )  contains highly intimate or embarrassing facts the publication of \vhich would be highly 
objectionable to a reasonable person and (2) is not of a legitimate concern to the public. See 
Iniius. Folttlil., 540 S.W.2dat 685. Todemonstrate the applicability ofcommon-la~vprivacy, 
both prongs of this test must be satisfied. Id. at 65 1-82. In addition, this office has found 
that the following types of information are excepted from required public disclosure under 
common-law privacy: some kinds of medical information or information indicating 
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from 
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, 
operations, and physical handicaps); personal financial information not relating to the 
financial transaction between an individual and a governmental body, see Open Records 
Decision Nos. 545 (1990), 523 (1989) (individ~~al's mortgage payments, assets, bills. and 
credit history); and certain personal choices relating to financial transactions between the 
iridivid~ial and the governmental body: see Open Records Decision No. 600 (1992) 
(designation of beneficiary of employee's retirement benefits and optional insurance 
coverage; choice of particular insurance carrier; direct deposit authorization; and forms 
allowing employee to allocate pretax compensation to group insurance, health care, or 
dependent care). 

However, this office has also found that the public has a legitimate interest in infomlation 
relating to employees of governmental bodies and their employnient qualifications and job 
performance. See Open Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also 
Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow). 
We note that you seek, in part, to withhold portions of the submitted information that pertain 
to the named officers' criminal history. Generally, information revealing the results of an 
individual's criminal history compilation is highly embarrassing information. Cj' US. Dep 't 
of Justice v. Reporters Conim. for Freedoiorri of tile Press, 489 U.S. 749, 764 (1989) (when 
considering prong regarding individiial's privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and compiled 
summary of information and noted that individual has significant privacy interest in 
compilation of one's criminal history). This office has found that a compilation of a private 
citizen's criminal history is generally not of legitimate concern to the public. However, the 
information at issue does not pertain to private citizens but department officers and was used 
by the department in its hiring process and, presrrmably, played a role in the department's 
eniployment decisions. This office has  led that there is a legitimate piiblic interest in the 
background and qualifications of p~rblic employees, especially those who \vork in law 



Ms. Rebecca Brewer - Page 3 

enforcement. See Open Records Decision Nos. 562 at 10 (1990). 542 at 5 (1990); see also 
Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow). 

Upon review, we have marked portions of the siibmitted information that must be withheld 
pursuant to section 552.101 in conjunction with common-law privacy. We find, however, 
that you have failed to establish how any portion of the remaining submitted information is 
confidential ~inder common-law privacy. 

Section 552.101 also encompasses information made confidential by statute. See Gov't 
Code $ 552.101. Prior decisions of this office have held that section 6103(a) of title 26 of 
the United States Code renders tax return information confidential. See Attorney General 
Opinion H-1274 (1978) (tax returns); Open Records Decision Nos. 600 (1992) (\V-4 
forms), 226 (1979) (W-2 forms). Tax return information is defined as data furnished to or 
collected by the Internal Revenue Service with respect to the deterniination of possible 
existence of liability of any person under title 26 of the United States Code for any tax. 
See 26 U.S.C. $ 6103(b). The submitted W-4 forms constitute tas return information that 
must be withheld under section 552.101 ofthe Government Code in conjunction with federal 
law. 

The submitted information incli~des an ST-3 accident report form completed pursuant to 
chapter 550 oftlie Transportation Code. See Transp. Code 550.064 (Texas Peace Officer's 
Accident Report form). Section 550.065(b) ofthe Transportation Code states that except as 
provided by subsection (c), accident reports are privileged and confidential. 
Section 550.065(c)(4j provides for the release of accident reports to a person who provides 
two of the following three pieces of information: (1) date of the accident; (2) name of any 
person involved in the accident; and (3) specific location ofthe accident. Id $550.065(~)(4). 
In this instance, the requestor has not provided the department with two of the three pieces 
of information specified by section 550.065. Thus, you must withhold this accident report 
under section 552.101 in conjunction with section 550.065(b). 

The submitted information includes fornis L-2 Declaration of Medical Condition and L-3 
Declaration of Psychological and Emotional Health required by the Texas Commission on 
Law Enforcement Officer Standards and Education (the "commission"). These declarations 
are confidential pursuant to section 1701,306 of the Occ~ipations Code, which provides: 

(a) The commission may not issue a license to a person as an officer or 
county jailer unless the person is examined by: 
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(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and eniotional 
health to sen1e as the type of officer for which a license is sought; and 

(2) a liceilsed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is s o ~ ~ g h t  shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy ofthe report 
on file in a format readily accessible to the commission. A declaration is not 
public information. 

Occ. Code 5 1701.306. Therefore, the department must withhold the L-2 and L-3 
declaratioc~s under section 552.101 in conjunction with section 1701.306 of the Occupations 
Code. 

Section 1703.306 of the Occupations Code governs information obtained in the course of 
conducting a polygrapli examination and provides that "a person for whom a polygraph 
examination is conducted . . . may not disclose information acquired from a polygraph 
examination" except to certain categories of people. Occ. Code 5 1703.306(a). The 
requestor does not appear to fall within any of the enumerated categories; therefore, the 
department must withhold the polygraph information we have marked in the submitted 
records under section 552.101 ofthe Government Code inconjiinction with section 1703.306 
of the Occupations Code. 

Section 552.10 1 also encompasses criminal history record information ("CHRI") generated 
bv the National Crime Information Center or bv the Texas Crime Information Center is 
coiifidential. Title 8, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. Ouen Records Decision - 
No. 565 (1990). The federal regulations allow each state to follow its individual law with 
respect to CHRI it generates. Id. Section 41 1.083 of the Government Code deems 
confidential CHRI that the Texas Department of Public Safety ("DPS") maintains, except 
that the DPS may disseminate this information as provided in chapter 41 I ,  subchapter F of 
the Government Code. See Gov't Code $ 4 1  1.083. Sections 3 l l.083(b)(l) and 41 1.089Ca) 
authorize a criminal justice agency to obtain CHRI; however, a criiuinal justice agency may 
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not release CHRI except to another criminal ji~stice agency for a criminal justice purpose. 
I I 1089(b)() .  Other entities specified in chapter 41 1 of the Government Code are 
entitled to obtain CHRI from DPS or another c r i n ~ i ~ ~ a l  justice agency; however, those entities 
may not release CHRl except as provided by chapter 41 1. See getii~rnll,~ id. $5 41 1.090 - 
,127. Furthermore, any CHRI obtained from DPS or any other criminal justice agency must 
be withheld under section 552.101 oftheGovernment Code in conj~incrion with Government 
Code chapter 41 1, subchapter F. See Gov't Code $ 41 1.082(2)(B) (term CHRI does not 
include driving record information). Accordingly, the department must withhold the CHRI 
that we have marked under section 552.101 of the Government Code in conjunction with 
federal law and chapter 41 1 of the Government Code. 

You argue the s~ibmitted health infonnation may be governed by the Health Insurance 
Portability and Accountability Act of 1996 ("HIPAA"), 42 U.S.C. $$ 1320d-1320d-8. At 
the direction of Congress, the Secretary of Health and Human Services ("HHS") 
promulgated regulations setting privacy standards for medical records, which HHS issued 
as the Federal Standards for Privacy of Individually Identifiable Health Information. See 
Health Insurance Portability and Accountability Act of 1996,42 U.S.C. S 1320d-2 (Supp. 
IV 1998) (historical & stat~itory note); Standards for Privacy of  Individually Identifiable 
Health Infomiation, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see nlso Attorney General 
Opinion JC-0508 at 2 (2002). These standards govern the releasability of protected health 
infonnation by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards, a 
covered entity may not use or disclose protected health information. excepted as provided 
by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. Open Records 
Decision No. 681 (2004). In that decision, we noted that section 161.512 oftitle 45 ofthe 
Code of Federal Regulations provides that a covered entity may use or disclose protected 
health information to the extent that such use or disclosure is req~~ired  by law and the use or 
disclosure con~plies with and is limited to the relevant requirements of such law. See 45 
C.F.R. $ 164.512(a)(l). We further noted that the Act "is a mandate in Texas law that 
compels Texas govenlmental bodies to disclose information to the public." See Open 
Records Decision Xo. 681 at 8 (2004); see nlso Gov't Code $$ 552.002, ,003, ,021. We 
therefore held that the disclosures under the Act come within section 164.512(a). 
Consequently, the Privacy Rule does not make information confidential for the purpose of 
section 552.101 of the Government Code. Abboti v. Tex. Dep 't ofhlerltal Henlrlt 6r h.lenm1 
Retardation, No. 03-04-00743-CV, 2006 WL 1639003 (Tex. t\pp.-Austin, June 16,2006, 
no. pet. h.) (disclosures under the Act fall within section 164.5 12(a)(1) of the Privacy Rule); 
Open Records Decision No. 681 at 9 (2001); see nlso Open Records Decision Xo. 478 
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(1987) (as general rule, statutory confidentiality requires express language making 
infornlation confidential). Because the Privacy Rule does not make confidential iilforn~ation 
that is subject to disclosure under the Act, the department may withhold protected health 
information from the public only if the information is confidential under other law or an 
exception in subchapter C of the Act applies. 

The submitted information contains records that are subject to chapter 6 1 1 ofthe Health and 
Safety Code, which provides for the confidentiality of records created or maintained by a 
mental health professional. Section 61 1.002(a) reads as follows: 

Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment o f a  patient that are created or 
maintained by a professional, are confidential. 

Health & Safety Code 61 1.002. Section 61 1.001 defines a "professional" as (I)  a person 
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose, 
evaluate or treat mental or emotional conditions or disorders. or (3) a person the patient 
reasonably believes is authorized, licensed, or certified. Id. 5 61 1.001(b). Sections 61 1.004 
and 61 1.0045 provide for access to mental health records only by certain individuals. See 
Open Records Decision No. 565 (1990). We have marked the information that constitutes 
mental health records, and that may only be released in accordance \r.ith section 61 1.004 
and 61 1.0045 of the Health and Safety Code. 

You also argue a portion of the remaining submitted information contains medical records, 
access to which is governed by the Medical Practice Act ("IMPA"), chapter 159 of the 
Occupations Code. Section 159.002 of the MPA provides part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
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Section 159.003 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclostire is consistent with the 
authorized purposes for which the information \vas first obtained. 

Occ. Code 5 159.002(a)-(c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1957), 370 (1983)? 343 
(1982). Medical records must be released upon the patient's signed, written consent, 
provided that the consent specifies (1) the information to be covered by the release, 
(2) reasons or pnrposes for the release, and (3) the person to whom the information is to be 
released. See Occ. Code $$ 159.003, ,005. $ 5  159.005. Any s~ibseqlrent release ofmedical 
records rnust be consistent with the purposes for which the governmental body obtained the 
records. See id. $ 159.002(c); Open Records Decision No. 565 at 7 ( 1990). We have marked 
the medical records that are subject to the MPA. The department may only disclose these 
records in accordance with the access provisions of the MPA. Absent the applicability of 
an MPA access provision, the department must withhold these records pursuant to the MPA. 
See Open Records Decision KO. 598 (1991). 

Section 552.1 17(a)(2) of the Government Code excepts from p ~ ~ b l i c  disclosure a peace 
officer's home address and telephone number, social security number, and family member 
information regardless of whether the peace ofticer made an election under section 552.024 
of the Government Code.' We note that section 552.117 also encompasses a personal 
cellular telephone number, provided that the cellular phone sen-ice is not paid for by a 
governmental body. SeeOpen Records Decision No. 506at 5-6 (1988) (section 552.1 17 not 
applicable to cellular mobile phone numbers paid for by governmental body and intended 
for official use). Personal pager numbers of peace officers are excepted under 
section 552.1 17(a)(2) as well. See Open Records Decision No. 670 (2001). If the cellular 
and pager numbers of peace officer's in the submitted documents are not paid for by a 
governmental body they must be withheld under section 552.1 17(a)(2); othenvise, these 
cellular and pager numbers must be released. We further note that an individual's personal 
post office box number is not a "home address" and therefore may not be withheld under 
section 552.1 17. See Gov't Code 5 552.1 17; Open Records Decision No. 622 at 4 (1994) 
("The legislative history of section 552.1 I7(1)(A) makes clear that its purpose is to protect 
public employees from being harassed nt l lot~~e. See House Committee on State Affairs, Bill 
Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State Affairs, Bill Analysis, 

I Secrio11 552.1 17(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal 
Procedure. 
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H.B. 1976, 69th Leg. (1985)." (Emphasis added.)); see also Open Records Decision 
Nos. 658 at 4 (1998) (statutory confidentiality provision must be express and cannot be 
implied), 478 at 2 (1987) (language of confidentiality statute controls scope of 
protection), 465 at 4-5 (1987) (statute explicitly required confidentiality). Pursuant to 
section 552.117(a)(2), the department must withhold the peace officers' personal inforniation 
marked in the submitted documents. 

Section 552.130 ofthe Governrnerit Code excepts from disciost~re information that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state." Gov't Code 
5 552.130. The department must withhold the Texas motor vehicle record information we 
have marked in the remaining submitted information 

Section 552.136 ofthe Government Code states that "[nlotwithstanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." Gov't 
Code S 552.1 36. The department must withhold the account numbers we have marked under 
section 552.136 of the Government Code. 

Section 552.137 of the Govemment Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a govenlmental body" unless the member of the public consents to its release or the e-maif 
address is of a type specifically excluded by subsection (c).' See Gov't Code 
$552.137(a)-(c). Section 552.137 does not apply to a government employee's work e-mail 
address because such an address is not that ofthe employee as a "member ofthe public," but 
is instead the address of the individual as a government employee. The e-mail addresses we 
have marked are not of a type specifically excluded by section 552.137!c). Therefore, the 
department must withhold these e-mail addresses in accordance with section 552.137 unless 
the department receives consent for their release. 

The remaining submitted inforniation also contains military discharge information. 
Section 552.140 of the Govemment Code provides in relevant part: 

 he Office of the Attorney General \\,ill raise a mandatory exception on behalf of a go\.emmental 
body, but ordinarily \\.ill not raise other exceptions. See Open Records Decision Kos. 48 1 (1987) 580 (1987), 
570 (1987). 
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(a) This section applies only to a military veteran's Department of Defense 
Form DD-2 14 or other militarydischarge record that is first recorded with or 
that otherwise first comes into the possession o f a  governmental body on or 
after September 1, 2003. 

Gov't Code 5 552.140(a). Section 552.140 provides that a military veteran's DD-213 form 
or other military discharge record that is first recorded with or that othenvise first comes into 
the possession o f a  governmental body on or after September i ,  2003 is confidential for a 
period of seventy-five years and may only be disclosed in accordance with section 552.140 
or in accordance with a court order. See id 3 552.140(a), (b). You do not indicate when the 
department first came into possession of the submitted DD-214 forms. Therefore, if these 
forms came into the possession of the department on or after September 1, 2003, we 
conclude that the department must withhold this information, which Lve have marked, under 
section 552.140. Otherwise, the forms must be released, subject to the markings we have 
made under section 552.1 17 of the Government Code. 

Section 552.147 of the Government Code provides that "[tjhe social security number of a 
living person is excepted from" required public disclosure under the Act. Gov't Code 
5 552.147. Therefore, the department must withhold social security numbers under 
section 552.147 of the Government Code.' 

The remaining submitted information includes notice of copyright protection. A custodian 
of public records must comply with the copyright law and is not required to furnish copies 
of records that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id. If a member of the public wishes to make copies of copyrighted materials, 
the person must do so unassisted by the governmental body. In making copies, the member 
of the public assumes the duty of compliance with the copyright law and the risk of a 
copyright infringement suit. See Open Records Decision No. 550 (1990). 

In summary, we have marked the information the department must withhold under 
section 552.101 ofthe Government Code in conjiinction with (1) common-law privacy, (2) 
title 26 of the United States Code, (3) 550.065 of the Transportation Code, 
(4) section 1701.306 of the Occupations Code, (5) section 1703.306 of the Occupations 

' ~ e  note that section 552.1%7(b) of the Government Code authorizes a go\ernnrental body to redact 
a living person's social security number from public release without the iiecessity of'reqiiesting a decision from 
this office under tire Act. 
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Code, (6) federal law and chapter 41 I of the Goveriiment Code, (7) section 61 1.002 of the 
Health and Safety Code, and (8) the MPA. We have marked the information that must be 
withheld under sections 552.117, 552.130, 552.136, 552.137, 552.140 if applicable, 
and 552.147 of the Government Code. The remaining submitted informati011 must be 
released; however, in releasing information that is protected by copyright, the department 
must comply with copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. S 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within I0 calendar days. 
Id. Ij 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release tlie public records promptly pursuant to section 552.221(a) of the 
Governnlent Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. S 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texas Dep't of Prlb. Safety v.  Gilbrentli, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of illformation t r ig~ers  certain procediires 
for costs and charges ro the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Ramsey A. Abarca 
Assistant Attorney General 
Open Records Dlvision 

Ref: ID# 270419 

Enc. Submitted documents 

C: Ms. Sharon Curtis 
1216 North Central Expressway, Suite 101 
McKinney, Texas 75070 
(wlo enclosures) 


