
G R E G  A B B O T T  

February 6,2007 

Ms Trac~ S. Brrggs 
Deprcty Clty Attorney 
C ~ t y  of Kllleen 
402 North Second Street 
K~lleen. Texas 76541-5298 

Dear Ms. Briggs: 

You ask\vhethercertain infonuation is subject to required ptlblic disclosure tinder the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your reqtiest was 
assigned ID# 270799. 

The Killeen Police Department (the "depar-tment") received a reqtiest for two specified 
police re~or ts .  You state you have released some information. You claim that the submitted 
informa4on is excepted fi-om disclosure under section 552.108 ofthe Governn~ent Code. We 
Iiave considered the exceptioil you claim and reviewed the submitted information. 

Initially, we note that the submitted report involves an alleged violation of section 32.5 I of 
the Penal Code, which provides that "[a] persol1 commits an offense if the person obtains, 
possesses, transfers, or uses identifying infoni~ation of another person witliout tile other 
person's consent and with intent to harill or defraud another." Penal Code $ 32.5l(b). For 
purposes of section 32.51, "identifying information" includes an indi\~idiial's name, 
go~er-nment issued identification n~iniber: and financial institution account niiniber. Id. 
$ 32.51(a)(l)(A), (C). Article 2.29 of the Code of Criminal Procedure pertains to alleged 
violations of section 32.5 1 illat occurred on or after September I,  2005 and provides as 
follows: 

(a) A peace oficer to whom an alleged violation of Section 32.51. Penal 
Code, is reported shall make a written report to the law enforcenlcnt agency 
that employs the peace officer that iiicludcs the following infor-il~ation: 

( I )  tlic nanic of the victim; 
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(2) the name of the suspect. if known; 

(3) the type of identifying information obtained, possessed, 
transfenzd, or used in violation of Section 32.51, Penal Code; and 

(4) the results of any investigation. 

(b) On the victim's request, the law enforcement agency shall provide the 
report created under Subsection (a) to the victim. In providing the report, the 
law enforcement agency shall redact any otherwise confidential intbrntation 
that is inclirded in the report, other than the information described by 
Subsection (a). 

Crim. Proc. Code art. 2.29. For purposes of article 2.29, an offense is committed on or 
after September 1, 2005 if no "element of the offense occurs before tliat date." Act of 
Jun. 17,2005, 79th Leg., R.S., ch. 294, $ I(b), 2005 Tex. Gen. Laws 885. 

The submitted information pertains to the fraudulent use of a person's identifying 
information, and the alleged offense occun-ed after September 1, 2005; accordingly, the 
information is subject to article 2.29. The requestor in this instance is the spoirsc of tlie 
victim of identity theft listed in the information. Therefore, if the requestor is acting as the 
victim's authorized representative, then she has a right of access to this infon~iatioii. See 
Crim. Proc. Code art. 2.29. We note that section 552.108 of the Government Code does not 
make infornlation confidential for purposes of article 2.29. Therefore, if the reqi~estor is 
acting as the victim's authorized representative, then the submitted inforniation nlitst be 
released to the requestor pirrsuant to article 2.29.' 

I.Iowever, in the event that the requestor is not acting as tlie victim's authorized 
representative, then the submitted information is not subject to article 2.29 of the Code of 
Criniinal Procedure and we will address your claim under section 552.108 of the 
Government Code. Section 552.108 excepts from public disclosure "[ijnformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime i f .  . . release of tlie information \vould interfere with the detection, 
in\,estigation, or prosecution of crime[.]" Gov't Code 8 552.108(a)(l). A governmental 
body that claims an exception to disclosure under section 552.108 must reasonably explain 
how and why this exception is applicable to thc infornlation at issire. See id. 
$5 552.10S(a)(l), 552.30l(e)(l)(A); E.x j~nrte I'riiitt, 551 S.W.2d 706 (Tex. 1977). You 
state that the submitted information relatesto an open criiiiiilal investigation. Based on your 
repi-esentntions and our review, we concliide that section 552.108(a)(1 ) is applicable to this 

'l\:e note tliat the siibniittcd iiiforiii;itioii coiitaiii.; private iiiforinatioii hcioiiging to tlic rcc1i:estor and 
her spoiisc to wliich. iii tiiis iiisiaiice, she woiiid 1iai.e a right o r  access. See Gov't Code 3 552.023(b) 
(goveriinieiiiai body inlay not deny access to persoil to whom infog-iiiatioii i.cl;ites oi-,xi-soi?'.s ;igciit on grounds 
tiiat iiifonnniion is coiisidercd coiifidciitini 1;) privacy pi-inciples). 
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information. See Hozistom C12ro~icle Pub1 2 CO. V.  Cit,)' ofHoli.rton, 53 1 S.W.2d 177 (Tex. 
Civ. App.-Houston [14th Dist.] 1975), writ r-ef'd n.r.e., 536 S.W.2d 559 (Tex. 1976) (per 
curiam) (court delineates law enforcement interests that are present in active cases). Thus, 
with the exception of the basic information, which you state has been released, the 
department may withhold the submitted information based on section 552.108(a)(l) of the 
Government Code. See Gov't Code 552.108(c) (section 552.108 does not except from 
disclosure basic information a b o ~ ~ t  an arrested person, an arrest, or a crime) 

In summary, if the requestor is acting as the victim's authorized representative, the 
department must release the submitted iniorniation pursuant to section 2.29 of the Code of 
Criminal Procedure. However, if the requestor is not the authorized representative of the 
victim, then, with the exception of basic information, the submitted information may be 
withheld under section 552.108 of the Go\~er-nnient Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This n~ling triggers important deadlines regarding the rights and responsibilities of the 
governmental hody and of the requestor. For example, govemmeiital bodies are prohibited 
from aski~ig the attorney general to reconsider this ruling. Gov't Code S 552.301(f). If the 
govemniental body wants to challenge this r ~ ~ l i n g ,  the governmeiital body must appeal by 
tiling suit in Travis Couiity within 30 calendar days. Id.  5 552.324(b). In order to get the 
full benefit of such an appeal, the governme~ital hody must iile suit witliill 10 calendardays. 
Id.  S 552.353(b)(3), (c). If the govenimeiital body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attor~iey zeneral 
have the right to file suit against the governmental body to enforce this ruling. Id. 
$ 552.321 (a). 

I f  this ruling requires tlie goverilrnental body to release all or part of the requested 
infornmtion, the governniental body is responsible for taking the next step. Based on the 
statute, the attorney ge~ieral expects that, n p o ~ ~  receiving this riding, the goven~i~iental body 
will either release tlie public records proniptly put-sualit to section 552.221(a) of the 
Government Code or file a lawsi~it challcngiiig this ruling pursuant to section 552.324 ofthe 
Govemn~ent Code. If tlic governmental body fails to do onc of these things, then the 
requestor s h o ~ ~ l d  report that failure to the attoi-ney ge~ieral's Open Governme~it E~Iotline, toll 
fi-ee, at (877) 673-6839. The rcclilcstor liiay also file a complail?t \vitli the district or cousity 
attorney. Id. $ 552.3215(e). 

If this ruling requires or per~iiits the go\,emnlciital body to withhold all or some of the 
requested information. tlic requestor can appeal that decision by suiiig the governiiiental 
body. Id. 5 552.32 1 (a); T(?.Y~I,S i lcp  'i ~' 'Prib.  S~-r/efj, 1'. Gi/hi.c~ii/i, 842 S.lV.2d 408, 41 1 
(Tcx. App.-Austin 1992, no xvrit). 
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Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Ramsey I Abarca 
Assistant Attorney General 
Open Records Division 

Ref ID# 270799 

Enc. Submitted documents 

c :  Ms. Stacy DelZoppo 
2002 Carousel Drive 
Killeeil, Texas 76543 
(\via enclosures) 


