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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
the Medical Practice Act (the “MPA”™), subtitle B of title 3 of the Occupations Code.
Section 159.002 of the MPA provides the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed m
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). The medical records must be released upon the patient’s
signed, written consent, provided that the consent specifies (1) the information to be covered
by the release, (2) reasons or purposes for the release, and (3) the person to whom the
information is to be released. Oce. Code §§ 159.004, 159.005. Section 159.002(c) also
requires that any subsequent release of medical records be consistent with the purposes for
which the governmental body obtained the records. Open Records Decision No. 565 at 7
(1990). Medical records may be released only as provided under the MPA. Open Records
Decision No, 598 (1991). Upon review, we agree that some of the submitted information
constitutes medical records that are subject to the MPA. We have marked the medical
records that may only be released in accordance with the MPA.

Section 552.101 ofthe Government Code also encompasses the Americans with Disabilities
Act of 1990 (the “ADA™), 42 U.S.C. §§ 12101 et seq. The ADA provides that information
about the medical conditions and medical histories of applicants or employees must be 1)
collected and maintained on separate forms, 2) kept in separate medical files, and 3) treated
as a confidential medical record. In addition, an employer’s medical examination or inquiry
into the ability of an employee to perform job-related functions is to be treated as a
confidential medical record. 29 C.F.R. § 1630.14(c); see also Open Records Decision
No. 641 (1996). The Equal Employment Opportunity Commission (the “EEQC™) has
determined that medical information for the purposes of the ADA includes “specific
information about an individual’s disability and related functional limitations, as well as
general statements that an individual has a disability or that an ADA reasonable
accommodation has been provided for a particular individual.” See Letter from Ellen I.
Vargyas, Legal Counsel, EEOC, to Barry Kearney, Assoclate General Counsel, National
Labor Relations Board, 3 (Oct. 1, 1997).
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You assert that the submitted documents contain information that is confidential under the
ADA. Having considered your arguments and reviewed the submitted information, we
conclude that you have not demonstrated that the ADA is applicable to any of the
information in question. Therefore, the department may not withhold any of the submitted
information under section 552.101 of the Government Code in conjunction with the ADA,

Section 552.101 encompasses the federal Family and Medical Leave Act (the “FMLA”),
section 2654 of title 29 of the United States Code. Section 825.500 of chapter V of title 29
ofthe Code of Federal Regulations identifies the record-keeping requirements for employers
that are subject to the FMLA. Subsection (g) of section 825.500 states that

[rlecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMILA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files, and if ADA 1s also
applicable, such records shall be maintained in conformance with ADA
confidentiality requirements{], except that:

(1) Supervisors and managers may be mformed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 CF.R. § 825.500(g). We have marked the information that is confidential under the
FMLA, and must be withheld on this basis under section 552.101 of the Government Code.

Section 552.101 also encompasses the common-law right to privacy, which protects
information if (1) the nformation contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) the
mformation is not of legitimate concern to the public. /ndus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). Section 552.102(a) of the Government Code excepts
from public disclosure “information in a personnei file, the disclosure of which would
constitute a ¢learly unwarranted invasion of personal privacy[.]” Gov’t Code § 552.102(a).
Section 552.102 1s applicable to information that relates to public officials and employees.
See Open Records Decision No. 327 at 2 (1982) (anything relating to employee’s
employment and iis terms constitutes information relevant to person’s employment
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relationship and is part of employee’s personnel file). The privacy analysis under
section 552.102(a) 1s the same as the common-law privacy standard under section 552.101.
See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 SW.2d 546, 549-51 (Tex.
App.—Austin 1983, writ refd n.r.¢.) (addressing statutory predecessor). We will therefore
consider the applicability of common-law privacy under section 552.101 together with your
claim regarding section 552.102.

The type of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. [ndus. Found., 540 S.W.2d
at 683, In addition, this office has found that some kinds of medical information or
information indicating disabilities or specific illnesses are protected under common-law
privacy. See Open Records Decision Nos. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps). We note that information that relates to a public employee’s job performance
1s of legitimate public interest. See Open Records Decision Nos. 444 at 5-6 {1986) (public
has interest in public employee’s qualifications and performance and circumstances of his
resignation or termination), 405 at 2-3 {1983) (public has interest in manner in which public
employee performs his job). Upon review of the submitted documents, we find that the
information we have marked must be withheld pursuant to section 552.101 of the
Government Code 1n conjunction with common-law privacy.

You assert that the information in Exhibit C is excepted from disclosure under
section 552.111 of the Government Code. Section 552.111 excepts from disclosure “an
interagency or iniraagency memorandum or letter that would not be available by law to a
party in litigation with the agency.” Gov’t Code § 552.111. This exception encompasses the
deliberative process privilege.  See Open Records Decision No. 615 at 2 (1993). The
purpose of section 552.111 is to protect advice, opinion, and recommendation in the
decisional process and to encourage open and frank discussion in the deliberative process.
See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no
writ); Open Records Decision Ne. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision n Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental
body’s policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. /d.; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
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communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See Open Records Decision
No. 615 at 5. But if factual information is so inextricably intertwined with material
involving advice, opimons, or recommendations as to make severance of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982).

This office has also concluded that a preliminary draft of a document that is intended for
public release in its final form necessarily represents the drafter’s advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

You inform us that Exhibit C consists of “drafts, comments regarding the draft{s], and related
e-mails which consist of intraagency communication of internal pre-decisional deliberations
regarding agency policy.” You state that this information consists of advice,
recommendations, and opinions between department employees. You also state that the
information will be released to the public in its final form. Based on your representations
and our review, we agree that Exhibit C constitutes internal communications consisting of
advice, opinions, and recommendations reflecting the policymaking processes of the
department. Therefore, the department may withhold Exhibit C under section 552.111.

You contend that some of the information in Exhibit B must be withheld under
section 552.117 ofthe Government Code. Section 552.117(a)(1) excepts from disclosure the
current and former home addresses and telephone numbers, social security numbers, and
family member information of current or former officials or employees of a governmental
body who request that this information be kept confidential under section 552.024, Whether
a particular piece of information is protected by section 552.117(a)(1) must be determined
at the time the request for it is made. See Open Records Decision No. 530 at 5 (1989). You
inform us that the employees at 1ssue timely elected confidentiality under section 552.024.
Thus, the department must withhold the information you have marked, as well the additional
information we have marked, under section 552.117 of the Government Code.

In summary, the marked medical records that may only be released im accordance with the
MPA. The department must withhold the information we have marked under the FMLA.
The department must also withhold the information we have marked under section 552.101
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of the Government Code in conjunction with common-law privacy. The department may
withhold Exhibit C under section 552.111 of the Government Code. The department must
withhold the information you have marked, as well the additional information we have
marked, under section 552.117 of the Government Code. The remaining information must
be released to the requestor.

This letter ruling is limited to the particular records at 1ssue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. /d.
§ 552.321(a).

If this ruling requires the govemmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complant with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a);, Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Q/_:CL

Jaime L. Flores
Assistant Attorney General
Open Records Division

JLFjww

Ref: ID# 270735

Enc. Submitted documents

c: Ms. Sylvia G. Hernandez
4901 Shadow Bend Drive

Corpus Christi, Texas 78413
(w/o enclosures)



