
G R E G  A B B O T T  

February 9,2007 

Mr. Anthony J. Sadbeny 
Acting Executive Director 
Texas Lottery Commission 
P. 0. Box 16630 
Austin, Texas 78761-6630 

Dear Mr. Sadberry: 

You ask whether certain information is subject to required public disclosure under the 
Public Iiiforn~ation Act (thc "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 27 1037. 

The Texas Lottery Cominissio~l (the "commission") received a request for the 111ost recent 
license application or renewal application for aparticular distributor. You raise no exception 
to disclosure on behalf of the con~mission. However, you state that the request may 
iiuplicate third party proprietary interests. Accordii~gly, yo11 state, aud provide 
docun~entatioil showing, that pursuant to section 552.305(d) of the Government Code, you 
notified the interested third party, K&R Sales ("K&B3'), of the request for information and 
of its right to submit arguments explaiiiing why the information coiiceriliiig it should not be 
released. See Gov't Code 5 552.305(d) (permitting interested third party to submit to 
attorney general reasons ~vhy  requested information should not be released); Open Records 
Decision No. 542 (1990) (determiiting that statutory predecessor to section 552.305 permits 
erovernmental body to rely on interested third party to raise and explain applicability of - 
exception in certain circumstances). We have received comil~ents subruitted by KRrB. We 
have considered the K&H's argiillients and revic\\;ed the subnlitted iiiforn~atioi~. 
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KgiB asserts that some of the submitted infomiation is excepted under section 552.1 10(a) 
of the Govemmeiit Code, which excepts from disclosure "[a] trade secret obtained from a 
person and privileged or confidential by statute or judicial decision." See Gov't Code 
5 552.1 lO(a). 

The Texas Supreme Court has adopted the definition of trade secret from section 757 of the  
Restatement ofTorts. Njde Corp. v. Hzdjir~es, 3 14 S.W.2d 763 (Tex. 1958); see also Open 
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is 

any forniiila, pattern, device o r  compilation of information \vhich is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical coiiipound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list o f  customers. It 
differs from other secret inforniation in a business . . . in that it is not 
simply information as to single or ephemeral events in the coiiduct of the 
b i n e s s  . . . A trade secret is a process or device for coiitiiiriotis use in the 
operatioil of the business. . . . [It may] relate to the sale of goods or to other 
operations in the biisiiiess, such as a code for determining discounts, rebates 
or other concessioiis iii a price list or catalogue, or a list of specialized 
custoniers, o r  a method of bookkecpi~lg 01- other office management. 

RESTATEMEP~T OF TOIVTS 8 757 cmt. b (1939); see also fI~!fli~les, 314 S.\i7.2d at 776. In 
detertiiiiiiiig whether particular information constitutes a trade secret, this office considers 
the Restatement's definitioir of trade secret as well as the Restatement's list o f  six trade 
secret factors. RESTATEMENT OF TORTS 5 757 cmt. b (1939). The six factors that the 
Restatement gives as indicia of whctlie~. information constitutes a trade secret are: (1) the 
extent to \vhich the iiiformaiio~~ is kno\vn outside of [the company]; (2) tlrc exteiit to which 
it is known by eniployees and others iilvolved it1 [the coiiipany's] biisiiiess; (3) the extent of 
measures take11 by [the company] to guard tlie secrecy of the inforiliation; (4) the value of 
the infortlirition to [the company] and [its] competitors; (5) the amoiir~t of effol-t or money 
experided by [the company] in developing the information; (6) the ease or difficulty with 
which the information could be properly acquired or duplicated by others. Ici.: sec ciiio Open 
Records Decision Nos. 319 at 2 (l982),  306 at 2 (1982), 255 at 2 (1980). This oftice has 
held that if a gover~~nieiital body takes no position with regard to tlie application of the tradc 
secret branch of sectiorl552.1 I0 to sequested iiifoi-itlatioil. kve must accept a private perso~i's 
claim for excention as valid under that branch if that  el-son establishes a l~l-iriin fucie case 
for exception and no arg~rnieilt is st~bniitted that rebuts the claim as a matter of law. Open 
Records Decision KO. 552 at 5-6 (1990). I-towever, Itre caliiiot concliide that 
sectioti 552.1 iO(a) applies uiiless it has been shown that the inforiilation meets the definition 
o f a  trade secret and the necessai-y factors have bceir dcit~oiistr-ated to cstablisli a trade secret 
claim, ,See Opeir Rccortis Decisioii No. 402 (1983). 
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Based upon the representations ofK&B and our review of the records at issue, we find that 
K&B has failed to demonstrate that any portion of this infomiation meets the definition of 
a trade secret, and has failed to demonstrate the necessary factors to establish a trade secret 
claim for this infonnation. See Open Records Decision 552 at 5-6 (1990). 319 at 3 (1982) 
(information relating to organization, personnel, and qualifications not ordinarily excepted 
from disclosure under statutory predecessor to section 552.1 10); see also Restatement of 
Torts 3 757 cnit. b (1939) (information is generally not trade secret if it is "simply 
information as to single or epiienieral events in the conduct of tlie business" rather than "a 
process or device for continuous use in the operation ofthe business"). Therefore, you may 
not withhold any portion ofthe submitted records based on the proprietary interests ofK&B. 

K&B also asserts that the names, addresses, and telephone numbers of individual members 
and officers of K&B and its parent company are protected under section 552.101, which 
excepts from disclosure "information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision." Gov't Code $ 552.101. Section 552.101 
encompasses common-law privacy, which protects illformation that is ( I )  highly intimate 
or embarrassing, s~ich that its release would be highly objectionable to a reasonable person, 
and (2) not of legitinlate concern to the public. I}I~I/S. Follild. 1,. .Tes. 1ild~l.s. Accident 
Bd., 540 S.W.2d 668 (Tex. 1976). The types of information considered intimate and 
embarrassing by the Texas Supreme Court in I~ld~~.sti~inl Fo~rridatioiz included iiifol-mation 
relating to sexiial assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. K&B has not explained to this office how tlie names, addresses, and 
telephone numbers of individual members and officers of K&B and its parent conlpany 
constitiite intimate or embarrassing information, Moreover, this office has Sound that the 
names, addresses, and telephone numbers of rtieiiibers of the pi~blic are gei~erally not 
excepted from required public disclosure under conimon-law privacy. See Opeit Records 
Decision No. 455 (1987) (abserit special circuntstances, tlie home addresses and telephone 
nurnbei-s of private citizens are generally not protected iirtder the Act's privacy exceptions). 
Therefore, we determine that the cornitiission may not withhold the names, addresses, and 
telephone nuntbers of individual ritenibers and officers of K&B and its parent company. 

We note, however, that tlie application contains a nieiiibcr of the public's e-illail addi-ess. 
Section 552.137 excepts fronl disclosure "an c-mail address of a member of tlie piiblic that 
is provided for tlie purpose of comnlunicating electronically with a goveniniental body'' 
unless the nicn~bcr of thc public consents to its release or tlie e-~iiail addi-ess is of a type 
specifically excluded by subscction (c). See Gov't Code 8 552.137(a)-(c). The e-mail 
address at issue does not appear to be o f a  type specifically excli~ded by section 552.137(c). 
Ther-efore, unlcss the commission receives consent for its release, the commission niust 
withhold the e-mail address we have ~narked under section 552.137. 
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In summary, unless the commission receives consent for its release, you must withhold the 
e-mail address we have marked under section 552.137 of the Government Code. You must 
release the remaining information.' 

This letter ruling is limited to the particular records at issuc in this request and limited to the 
facts as presented to us; therefore, this ruling must not he relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights aiid responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the 
governmental body wants to challenge this niling, the governnlental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. S 552.324(b). In order to get the 
full benetit of such an appeal, tlie goven~mental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If tlie governniental body does not appeal this ruling and the 
governniental body does not comply with it, then both the requestor and the attoniey 
geiieral have the right to file suit against the governlnental body to enforce this ruling. - 
Id. 3 552.321(a). 

If this ruling requires the governmental body to release all or pall of the requested 
infomiation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, up011 receiving this ruling, the goveninielltal body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challeilging this ruling purs~lant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govenltnent Hotline, toll 
free, at (877) 673-6839. Tlte requestor may also file a cornplaiiit with the district or county 
attorney. Id. 5 552.3215(e). 

If this n~ling requires or permits the gover~imental body to vlithhold all or some of the 
req~~ested information, the requestor can appeal that decision by suing the gover~~inen~al  
body. Id. 5 552.321(a); Texus Dejj't q fPub.  Safi.g> I:. Gilhrecltli, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no Tvrit). 

Please renicnibcr that under the Act tlie release of infor~nation triggers certain procedures 
for costs and charges to the requestor. ISrecords are released in con~pliance with this ruliiig, 
be sure that all charges for the information are at or below the legal amounts. Questious or 
complaints about over-charging must be directed to i-ladassah Schloss at rhc Oftice of the 
Attorney General at (5 12) 475-2497. 

'\VC notc that the rcqitcstor h;is ayrced to tlie rcd:iztion o i  social secitrity iiiiiiibers. taxpayer 
idet~tilicntio!i iiutiibers, driver's license iiiiiiihcrs, dates of hit-tli. pti-sotl;tl iii?aiici;tl inht-n~;llio:?, :inti bank 
~ i c c ~ ~ t i i i i  i~lforiiiniioii li-0111 tlic rcspoiisive infortiintion. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

*A&+ 
Justin D. Gordon 
Assistant Attorney General 
Open Records Division 

Enc. Submitted docun~ents 

c: Mr. Roy Gray 
261 1 37"' Street 
Snyder, Texas 79549 
(wlo enclosures) 

Mr. Stephen Fenoglio 
Attorney 
K & B Sales, Inc. 
508 West 12"' Street 
Austin, Texas 78701 -1 8 19 
(\~/enclosures) 


