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Mr. Carey E. Smith 
Chief Counsel 
Texas Health and Human Services Con>n~ission 
P. 0. Box 13247 
Austin. Texas 7871 1 

Dear Mr. Smith: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Yonr request was 
assigned ID# 27 1238. 

The Texas Health and Human Services Comn~ission (the "commission") received a request 
for a particular investigation. You state that the commission has released to the requestor 
a copy of tile investigative report with identifying information of witnesses and a detailed 
\vitness statement redacted. You seek to withhold the redacted witness information from 
disclosure under section 552.101 of' the Government Code. JVe have considered the 
exception you claim and reviewed the submitted infoi-mation. 

Section 552.1 01 ofthe Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision," and encompasses the 
doctrine of common law privacy. Gov't Code $ 552.101. Corninon law privacy protects 
information if (1) the information contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
inibrnlation is not of legitimate concern to the public. I~idils.  Foui~d. v. Tm. lizcli~s. Acciili.rlt 
Bd., 540 S.LV.2d 668, 685 (Tex. 1956). 

In hloi.c~ies v. Ellell, 840 S.IV.2d 519 (I'es. AD~.-EI Paso 1992, ~vl-it denied), the co~krt - .  
addressed the applicability of the coiiln~oii law privacy doctrine to iiles of an investigation 
of allegatiolls of sexual harassment. Ttic i~ivestigation files in Ellen contained individoal 
witness statements, an affidavit by the individual accused of the misconduct responding to 
the allegations, and conclusions of the board of inquiry that conducted the investigation. 
Ellen; 840 S.W.2d at 525. The court ordered the release ofthe affidavit of the person nnder 
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investigation and the conclusions of the board of inquiry, stating tltat the public's interest 
was sufficiently served by the disclosiire of s~ich documents. Id. In concluding, the Ellen 
court held that "the public did not possess a legitimate interest in the identities of the 
individual witnesses, nor the details of their personal statements beyond what is contained 
in the documents that have been ordered released." Id. 

When there is an adequate summary of a sexual harassment investigation, the summary must 
be released along with the statement of the accused, but the identities of the victims and 
witnesses must be redacted and tlteir detailed statements must be withheld from disclosure. 
tiowever, when no adequate summary exists, detailed statentents regarding the allegations 
must be released, but the identities ofwitnesses and victi~iis must still be redacted from the 
statements. In either case, the identity ofthc individual accused of sexrial harassment is not 
protected from pnblic disclosure. We note that sitpervisors are not witnesses for purposes 
of Ellen, and thus, supervisors' identities may generally not be withheld under 
section 552.101 and conlmon-law privacy. 

In this instance, the submitted information relates to a completed sexual harassment 
investigation. Because there is no adequate summary of the investigation, the documents 
relating to tile sex~ial harassnient investigation must be released with the identities of the 
witnesses and the detailed witness statement redacted pursuant to section 552.101 of the 
Government Code in co~ijunction with common law privacy and tile holding in Ellen. 
Ordinarily, the commission worrld also be required to withhold froin these documents 
information that would identify the conlplainant. However, in this instance the requestor is 
tlte complainant and therefore has a special right of access to the inforniation that identifies 
her. See Gov't Code S 552.023(b) (go!-erruiiental body may not deny access to person to 
\vhoni information relates 01. person's agent on groiinds that information is considered 
confidential by privacy principles'). Therefore, the comiiiission must witllhold the 
information we have marked under section 552.101 ofthe Government Code in conjunction 
with conxnon law privacy. Tlte 1-emailling i~~foriiiatioil must be released to the requestor.' 

This letter ruling is liiuited to t l~e particulal-records at issue in this request and limited to the 
facts as presented to us; tlicrefore, this ruling  nus st not be relied up011 as a previous 
deter~~iiiiation regarding any other recorcis or any other cil-curnstances. 

This ruling triggers important deadlines regarding the rigilts arid responsibilities of the 
go\~ernmental body and ofthe requestor. For example, governiiicnlal bodies are prohibited 
froin asking the attorney general to reco~isidcr this riili11g. Gov't Code 5 552.301(1). If t ic  
govemmentai body wants to cliallcnge this ruling. the govemiiicntal body must appeal by 
tiling suit in Tra\,is Coi~nty within 30 ca lc~~dar  days. Id. $ 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 

I \Vc iioie, lioncvzs. tlint iftlie comi~~issioir ri.ccivci anoilicr rcqucst for riiis particular i~ifor~i~ation fkoiii , . 
a iiiffeseot reqiiestor, rl~c commissioii siroiild again seek a dccisioii fioiii 11s befose rcleasi~ig this info:-mation. 
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Id. 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
3 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the priblic records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by siting the governmental 
body. Id. 5 552.321(a); Texas Dep'l oj'Pzrb. Scfew v. Giibl-cnriz, 842 S.W.2d 408, 411 
('lex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
conlplalnts about over-charging must be dlrected to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
ahout this ruling, they may contact our office. Althou~h there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref ID# 271238 

Enc. Submitted docuiiients 


