
G R E G  A B B O T T  

February 14, 2007 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 1 Ilh Street 
Austin, Texas 78701 -2483 

Dear Ms. Alexander: 

YOLI ask whether certain information is subject to required public disclosure under tlie 
Public Iiifonnation Act (the "Act"), chapter 552 of the Govel-nment Code. Your request was 
assigned ID# 2751 11. 

The Texas Department of Transportation (the "department") received a request for 
iiiib?-mation relating to abridge over State Highway 146 South on IH-45.  You claim that the 
icquested information is excepted from disclosure iindersection 552.1 1 I oi'the Government 
Cotic. \i7e have considered the exception you claim and have reviewed the inforniation you 
siibmitted.' 

Sectioi~ 552.1 11 of the Govcmrnent Code excepts fiom disclosure "an interagency or 
ii1traageni:y memorandum or letter that would not be available by law to a party in iitigafion 
with the agency." Gov't Code $ 552.1 11. You contc~iii that t l ~ c  subinitted infom~ation is 
exccpted froin disclosure under section 552.1 11 because it \voi~ld be privileged from 
tlisco~,ery under scctioi? 409 of iitle 23 of tlic U:~itcd States Cocie. Sectioii 409 provides as 
follows: 

"iiiis letter mliilg assunles thai itie siibmitied repi-csciitat~i.~ saniple of lilforn?alion is tnily 
i-eprcseentative of' the reqoested infoiniation as a wliole. This roiing lieither reaches nor alithorizes the 
departnieirt to wi~lihold any informatioil (hat is suhstaiitiaily differerii fioiii l l ~ c  si~lirniiicd i~~fof-ination. See 
ciov't Code 5s 552.301(c)(l)(I)), .302; Open Records Decision Nos. 499 at 6 (1988), 4 9 i  at 4 (1985). 
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Notwithstanding any other provision of law, reports, surveys, schedules, lists, 
or data compiled or collected for the purpose of identifying, evaluating, or 
planning the safety enhancement of potential accident sites, h~zardous 
roadway conditions, or railway-highway crossings, pursuant to sections 130, 
144, and 152 of this title or for the purpose ofdeveloping any highway safety 
construction improvement project which may be implemented utilizing 
Federal-aid highway funds shall not be subject to discoveryor admitted into 
evidence in a Federal or State court proceeding or considered for otl-ier 
p~lrposes in any action for damages arising from any occurrence at a location 
mentioned or addressed in such reports, surveys, scl~edules, lists, or data. 

23 U.S.C. 5 409. Federal courts have stated that section 409 excludes from evide~ice data 
compiled forpurposes ofhighway and railroad crossing safety enhancement and construction 
for xvhich a state receives federal funding, in order to facilitate candor in administrative 
evaliialions ofhighway safety hazards and to prevent federally required record-keeping from 
being used for purposes of private litigation. See H(1rrisoi1 V .  Bzlrlingfoiz N. R.R., 965 
F.2d 155, 160 (7"' Cir. 1992); Uobert.ioii 1,. Utiion Pnc. R.K., 954 F.2d 1433, I435 (8Ih 
Cis. 1992); see nlso Pierce County I,. Gzrilletz, 123 S.Ct. 720 (2003) (upholding 
constitutionality of 23 U.S.C. $ 409, relied on by county in denying request under slate's 
Public Disclosure Act). 

You state that a bridge is eligible for federal aid under sectioii 144 of title 23 of the United 
States Code and thus is a federal-aid highway for the purposes of section 409 of title 23. Yoti 
indicate that the submitted illf~~-iiiaiioil was co:irpi!c:l ibr  fiigliwzy safely pui-poses. YOLI 
asscn illat this information would be pri\'iieged from discovery in civil litigation under 
section 409 and is therefore excepted kern disclosure uncier section 552.1 11 of the 
CI?:rernment Crde.  Bascc! 011 y(>i:r rL:prescntatiorrs, we coi~clude that the department may 
wiihl:old the subn~itted irifor~nation ~indcr- section 552.1 11 of the Government Code. 

This ieiter ruling is limited to the particiilar rccoiiis at issiie i n  this request an(! liiiiitcd to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dctennination regardirig any other records or any other circumstances. 

This ruling triggers inipor-tant deadlines regarding tlie rights and responsibilities of the 
go\.en?rnental body and of tlie requcstor. Fo:. exaii~ple. govemincntal bodies are prohibited 
from asking the attomcy gci~ei-a1 to rcconsidcr this ruling. Gov't Codc 5 552.301(1). Ifthc 
governmental body wants lo challc~lge this ruling, the govemme~~tal body milst appeal by 
iilii~g :uii i;i 1'1 :ivis Cvi!!uy witi:in ::!I czlc~~!lr:r days, id. $ 552.324(b). In ordcr to get !!le f~lll 
benefit of sucli an appeal, ihe govcrnrnental body must file snit within I0 calendar days. 
id. 5 552.353(1>)(3), (c). If tlie governmental body docs not appeal this ruling and the 
goveniniental body does not comply with it, then both tile requestor and the attorliey 
general have the right to file suit against the governmental body to eiiforcc this ruling. 
ltl. 5 552.321(a). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Governmeiit Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to witlthold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Icl. 6 552.321(a); Texcrs Dep't of Pub. Snfet) v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers ccltain procedures for 
costs and charges to the requestor. If records are released in compliance with this r~iling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to I-iadassah Scliloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
conracting us; the attorney general prefers to receive any comments within 10 calendar days 
of the date of this 

r\ 

Ja;l(es W. ~ o r r i s b 1 1  
Assistant Attorney General 
0 1 3 ~ 1 1  Recortis Division 

Fnc: Submitted ciocuments 

C: Mr. Frank D. Calsert 
Calvert Eaves Clarke & Stelly, L.L.P. 
261 5 Calder Avenuc Suite 1070 
Beaumont, Texas 77702 
(\v/o ~ I ~ C ! O S L I I U ~ S )  


