
ATTORNEY GENERAL OF TEXAS 
- 
G R E G  A B B O T T  

February 15,2007 

Mr. Jeslis Toscano, Jr. 
Administrative Assistant City Attorney 
City of Dallas 
1400 South Lamar 
Dallas, Texas 75201 

Dear Mr. Toscano: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigxed IDk 270502. 

The City of Dallas (the "city") received a request for nine categories of information 
pertaining to the Wright Amendment and the Wright Amendment Reform Act. You state 
that some of tlie requested iilformation will be released to the requestor. You claim that the 
remaining requested illformation is excepted from disclosure under sections 552.103, 
552.107, and 552.1 11 of the Government Code. We have considered the exceptions you 
claim and reviewed the submitted representative sample of infom~ation.' We have also 
considered comments s~ibmitted by the requestor. See Gov't Code jj 552.304 (interested 
party may submit comments stating wily infom~ation should or should not be reteascd). 

We begin by addressing the requestor's comments that a portion of the infom~ation at issue 
has previously been released. You acknowledge that "[llhe city previously released the 
iilformatioll contained in Exhibit f [.I" You contend, however, that liti_gation \+'as not 

'We assume that the representative saniple of records submitted to this office is tnily representative 
of the requested records as a \s11ole. See Ope11 Records Decision Nos. 499 (1988), 497 (1958). This open 
records lclter does not reach, and therefore does not authorize the witi~liolding of. any other requested records 
to tile extent timt rliose records colitai~i stihstantial1y different t s e s  of i~rforn~ation than that suhmittcd to this 
ofiice. 
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pending at the time the information was released. The Act does not permit the selective 
disclosure of information to the public. See Gov't Code $5 552.007(b), ,021; Open Records 
Decision No. 463 at 1-2 (1987). If a governmental body voluntarily releases information to 
a member of the public, such information may not later be withheld unless its disclosure is 
expressly prohibited by law. See Gov't Code 5 552.007. Although you assert that this 
information is protected under section 552.103 of the Government Code, this exceptio~~ is 
discretionary and may be waived. As such, section 552.103 does not make information 
confidential for purposes of section 552.007. See id. (prohibiting selective disclosure of 
information that govemniental body has voluntarily made available to any member of the 
public); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to 
section 552.103 subject to waiver); see trlso Open Records Decision No. 400 (1983) 
(govemnlental body may waive right to claim permissive exceptions to disclosure under the 
Act, but it may not disclose information made confidential by law). Accordingly, the 
information in Exhibit F may not be withheld pursuant to section 552.103. As you raise no 
further exceptions against the disclosure of this information, it must be released to the 
requestor. 

We next note that the submitted infotnlation includes city council resolutions. Because laws 
and ordinances are binding on members of the public, they are matters of public record and 
may not be withheid from disclosure under the Act. See Open Records Decision Nos. 551 
at 2-3 (1990) (laws or ordinances are open records), 221 at 1 (1979) ("official records of the 
public proceedings of a governmental body are among the most open of records"). We 
believe that the submitted c ~ t y  council resolutions are analogous to ordinances. Accordingly, 
the submitted city council resolutions must be released. 

We further note that some ofthe information in Exhibit E is subject to section 552.022 of the 
Government Code. Section 552.022(a)(1) provides for the required public disclosure of "a 
co~upleted report, audit, evaluation, or investigation made of, for, or by a governmental 
body," unless the infoilnation is excepted from disclosure under section 552.108 or expressly 
confidential under other law. Gov't Code 6 552.022(a)(I). In this instance, the s~ibnlitted 
infornlation includes a completed report that is subject to section 552.022(a)(1). Although 
you seek to withhold the information that is subject to section 552.022 under section 552.103 
of the Governlliciit Code, section 552.103 is a discretionary exception to disclosure that 
protects a go~w-nmental body's interests and may be ~vaived. SeeUa1lrr.s Area h'rrpifl Tmnsit 
I,. Dtrllcrs h.Jornitig Neu,s, 4 S.W.3d 469, 475-76 (Tex. App.-----Dallas 1999, no pet.) (section 
552.103 may he waivcci); Open Records Decision Nos. 665 at 2 11.5 (discretionary exceptions 
generally). As such, scction 552.103 is not other law that nlakcs information confidential for 
thcpiirposes ofsection 552.022. Therefore, tlic city may not withhold any ofthe infomiation 
that is subject to section 552.022 under section 552.103. As yon raise no further exceptions 
against the disclosure of this information, it IIILIS~ be released. 

With respect to the information not s~ibject to 552.022 wc address your claim under section 
552.103. Section 552.103 providcs in part: 
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(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Infornlation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code S 552.103(a), (c). A governnlcntal body that claims an exception to disclosure 
under section 552.103 has thc burden of providing relevant facts and documents sufficient 
to establish the applicability ofthis exception to the information that it seeks to withhold. To 
meet this burden, the governmental body must demonstrate that: (1) litigation was pending 
or reasonably anticipated on the date of its receipt of the request for information and (2) the 
information at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law 
Scli. v. Te.x. Legal Forrnil., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v. 
Floziston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [l" Dist.] 1984, writ ref d n.r.e.). 
Both elements of the test must be met in order for information to be excepted from disclosure 
under section 552.103. See Open Records Decision No. 55 1 at 4 (1990). 

You state that litigation is pending with regard to a specific airline terminal. In Exhibit I, you 
have provided copies ofthe pleadings in the litigation at issue: ( I )  Love Terr7riizal Pcirrners, 
L.P. aiid Virgiitin Aerospace, L. I,, C. v. Lnzlra Miller, Cause No, 06-06358, 1 01 st Judicial 
District Court of Dallas County, Texas; (2) Love Terrrzinnls Pnrtizers, L.P. and Virginia 
Aerospace, L.L.C. v. Tlie City of Dnllns, Texas; TIIF City of Fort CVorth, Te.xcis: Arr~ericarz 
Airliries, Inc.; Sotrfhwest Airliries, Inc.; Dcrllns Forth Wort11 Irtfenzcitionnl Airport Board, 
Civil Action No. 3:06-CV-1279-D; (3) 1,olv Temzirzirl Partizers, L.P. nrzrl I'irgirrici 
Aero.spcice, L.L.C. 1.. Tlte City oJDallns. Te,xn.s; Lcrurii Miller, iit /:el- ofjcitrl cirpcicit~,; 
Angelcr Hzirtt, in her officinl ccrpcicity; Lirirln Koop, in her official ccrpnciv; Ptrziline 
Metirano, irt / ~ e r  officiiii . . capcrcity; Roll Nirlii~s&, ir: his oflcitil cui,ircily; Eci Ocrklcj., in iris 
officiirl ciipircity; iirrtl Steve Scrlnzeir, iri his ofJcit11 ctipcicitj., Cause No. 06-10182; and (4) 
Loi'e Terniiiioi Porti~ers, L.P. ntzd Virgir~ici Acro.spnce, I,.I,.C. 1'. Tile City ofDallcrs, Tairs: 
La~irn Miller, ill lier oficiol citpcrcitj~; A~igclii f i~int ,  iit her oSficiii1 cnpcicity; Lirtclir Koop, in 
izer officier1 cnpncity; Pnrr1ir:e Medr-ilrio, irz her officini ccipacit~~; Kori Ncrfiiisl(j., irz 1:i.~ ofjiciizl 
capucity: Erl Onklej,, ir: his oflcial cnj~cicitj.; and Steve Srilaitir, i17 his ojjcicrl cripncity; 
Cause No. 06-1 1650. You infon~? us that the inforillation at issue relates to the pending 
litigation. Having considered your argiin~ents and rcviewed the i~~fomiation at issue, we 
coricl~ide that you have demonstrated that the city was involved in pending litigation on the 
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date of its receipt of this request for information. Therefore, the city may withhold the 
remaining information under section 552.103 of the Government Code. 

We note, however, that once the information has been obtained by all parties to the pending 
litigation, no section 552.103(a) interest exists with respect to that information. Open 
Records Decision No. 349 at 2 (1982). We also note that the applicability of section 
552.103(a) ends when the litigation has concluded. Attorney General Opinion MW-575 
(1982) at 2; Open Records Decision Nos. 350 at 3 (1982), 349 at 2 (1982). 

In summary, pursuant to section 552.007, the city must release the information in Exhibit F 
as it has been previously disclosed. The city must also release the city council resolutions 
and the completed report in Exhibit E. The city may withhold the remaining information 
under section 552.103 of the Government Code. As we make this determination, we need 
not address your remaining arguments against disclosure. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This n11ing triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider tltis ruling. Gov't Code f j  552.301(f). If the 
governmental body wants to challenge this n~ling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. fj 552.324(b). 111 order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governniental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires tlie govenimental body to release all or part of the requested 
information, the govenlmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, tlie go\~ernniental body 
will either release the public records pronlptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthc 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attonley general's Open Govcmment Hotline, toll 
free, at (877) 673-6839. Tlic recluestor may also file a complaint \\it11 the district or county 
attorney. Id. 8 552.3215(e). 

If this ruling rcqirires or permits the governmental body to witlihold all or some of the 
req~iested information, the rcqucstor can appeal that decision by suing the governmental 
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body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this n~ling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Sehloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of tiis ruling. 

Sincerely, 

Gilbert N. Saenz 
Assistant Attorney General 
Open Records Division 

Ref: ID# 270502 

EIIC. Submitted documents 

c: Mr. John F. Schmidtberger 
Bickel & Brewer 
4800 Bank One Center 
17 17 Main Street 
Dallas, Tcxas 75201 
(W/O enclosures) 


