ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 6, 2007

Ms. J. Middlebrooks

Assistant City Attorney

Criminal Law and Police Section
1400 South Lamar

Dallas, Texas 75215

OR2007-02506
Dear Ms. Middlebrooks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 272767.

The Dallas Police Department (the “department”) received a request for eight categories of
information relating to a department task force titled Operation Disruption. You claim that
the submitted information is excepted from disclosure under
sections 552.101, 552.108, 552.111, 552.117, and 552.137 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted representative sample
of information.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code §552.101. This section encompasses the common-law informer’s privilege, which has
Jong been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex.
Crim. App. 1969); Hawthorne v. State, 10 S.W .2d 724, 725 (Tex. Crim. App. 1928). The

‘We assume that the representative sample of records submitted to this office is truly representative
of the reguested records as & whole. See Open Records Decision Nos. 499 (1988}, 497 (1988). This cpen
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

Post Oericr Box 12348, Austixn, Texas 7871122548 TEL{312;463-2100 WeW. 0AG. STATI TN US

i Bguad Lwpldoyseny Opparisnatz Emplover © Pristed an Recpcled Paper



Ms. J. Middlebrooks - Page 2

informer’s privilege protects from disclosure the identities of persons who report activities
over which the governmental body has criminal or quasi-criminal law-enforcement authority,
provided that the subject of the information does not already know the informer’s identity.
Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). The privilege protects the
identities of individuals who report violations of statutes to the police or similar
law-enforcement agencies, as well as those who report viclations of statutes with civil or
criminal penalties to “administrative officials having a duty of inspection or of law
enforcement within their particular spheres.” Open Records Decision No. 279 at 2 (1981)
(citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961}). The report must
be of a viclation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2
{1990), 515 at4-5 (1988). The informer’s privilege does not, however, apply to information
that does not describe alleged illegal conduct. Open Records Decision No. 515 at 5 (1988).
In addition, the privilege excepts the informer’s statement only to the extent necessary to
protect that informer’s identity. Open Records Decision No. 549 at 5 (1990).

In this instance, you state that the information at issue identifies a person who reported
criminal violations to the department. However, you have failed to identify the alleged
violations, nor have you explained whether the alleged violations carry civil or criminal
penalties. Accordingly. the department has not demonstrated that the informer’s privilege
is applicable to the information at issue, and you may not withheold any of the submitted
information under section 552.101 of the Government Code in conjunction with the
informer’s privilege.

Section 552.101 also encompasses information protected by common-law privacy.
Information must be withheld from the public under section 552.101 in conjunction with
common-law privacy when the information 1s (1} highly intimate or embarrassing, such that
its release would be highly objectionable to a person of ordinary sensibilities, and (2) of no
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668,685 (Tex. 1976). The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683, In addition, the office has found that a compilation of an individual’s criminal
history record information is highly embarrassing information that is generally not of
legitimate concern to the public. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom
of the Press, 489 1.5, 749, 764 (1989) (when considering prong regarding individual’s
privacy interest, court recognized distinction between public records found in courthouse
files and local police stations and compiled summary of information and noted that
individual has significant privacy interest in compilation of one’s criminal history). Upon
review, we find that the names of juvenile arrestees are protected under common-law
privacy. See Open Records Decision No. 394 (1983); ¢f. Fam. Code § 58.007. We therefore
determine that the department must withhold the names of juvenile arrestees, which you have
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marked, pursuant to section 552,101 of the Government Code in conjunction with common-
law privacy.

Youcontend that the submitted information contains the cellular telephone numbers of police
officers, which are excepted from disclosure under section 552.108 of the Government Code.
Section 552.108(b)(1) excepts from required public disclosure an internal record of a law
enforcement agency maintained for internal use in matters relating to law enforcement or
prosecution if “release of the internal record or notation would interfere with law
enforcement or prosecution.” Gov’'t Code § 552.108(b)(1). A governmental body that seeks
to withhold information under section 552.108(b)(1) must sufficiently explain how and why
the release of the information would interfere with law enforcement and crime prevention.
See id. § 552.301(eX1)(A); City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.—Austin 2002, no pet.) (Gov’t Code § 552.108(b)(1) protects information that, if
released, would permit private citizens to anticipate weaknesses in police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate state
laws); Open Records Decision Nos. 562 at 10 (1990), 531 at 2 (1989). In Open Records
Decision No. 506 (1988), this office determined that the statutory predecessor to
section 552.108(b) excepted from disclosure “cellular mobile phone numbers assigned to
county officials and employees with specific law enforcement responsibilities.” /d. at 2. We
noted that the purpose of the cellular telephones was to ensure immediate access to
individuals with specific law enforcement responsibilities and that public access to these
numbers could interfere with that purpose. Id.

You inform us that the cellular telephone numbers you have marked are assigned to
“Idepartment] officers in the field to carry out their law enforcement responsibilities.” You
assert that the release of these cellular telephone numbers would interfere with law
enforcement and crime prevention. Based on your representations and our review of the
information at issue, we conclude that the department may withhold the cellular telephone
numbers you have marked under section 552.108(b}(1) of the Government Code.

We next address your claim under section 552.111 of the Government Code. This section
excepts from disclosure “an interagency or intraagency memorandum or letter that would not
be available by law to a party in litigation with the agency.” Gov’t Code § 552.111. This
exception encompasses the deliberative process privilege. See Open Records Decision
No. 615 at 2 (1993). The purpose of section 552,111 1s to protect advice, opinion, and
recommendation in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City of San Antonio, 630S.W.2d 391,394 (Tex.
App.—San Antonio 1982, no writ); Open Records Decision No.538 at 1-2 (1990). In Open
Records Decision No. 615 (1993), this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992 no writ). We determined that section
552.111 excepts from disclosure only those internal communications that consist of advice,
recommendations, and opinions that reflect the policymaking processes of the governmental
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body. See Open Records Decision No. 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy i1ssues
among agency personnel. Id.; see also City of Garlandv. The Dallas Morning News, 22
SwW.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope thataffect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Moreover, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See Open Records Decision
No. 615 at 5. But if factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severance of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No.313 at 3 (1982).

Upon review, we agree that the memorandum you have marked consists of advice, opinions,
and recommendations regarding policymaking. Therefore, we conclude that the department
may withhold the marked memorandum under section 552.111 of the Government Code.

You next claim that some of the submitted information is excepted from public disclosure
under section 552.117 of the Government Code. Section 552.117(a)(2) excepts from
disclosure the current and former home addresses and telephone numbers, social security
number, and family member information regarding a peace officer regardless of whether the
officer elected under section 552.024 or 552.1175 of the Government Code to keep such
information confidential.® In Open Records Decision No. 670 (2001), we determined that
a governmental body may withhold a peace officer’s personal information without the
necessity of requesting an attorney general decision as to the applicability of the exception
in section 552.117(a)(2) of the Government Code. See Gov’t Code § 552.117(a){2); Open
Records Decision No. 670 (2001); see also Open Records Decision No. 673 at 7-8 (2001)
(listing elements of second type of previous determination under section 552.301(a)).
Accordingly, we agree that the department must withhold the information you have marked,
as well as the information we have marked, under section 552.117(a)(2) of the Government
Code

Finally, you assert that some of the remaining information is excepted from disclosure under
section 552.137 of the Government Code. This section states in part that “[e]xcept as
otherwise provided by this section, an e-mail address of a member of the public that is
provided for the purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under this chapter.” Gov’t Code § 552.137(a).
Section 552.137 excepts from public disclosure certain e-mail addresses of members of the

Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure,
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public that are provided for the purpose of communicating electronically with a
governmental body, unless the owner of the e-mail address has affirmatively consented to
its public disclosure. See id. § 552.137(b). The types of e-mail addresses listed in
section 552.137(c) may not be withheld under this exception. See id. § 552.137(c).
Likewise, section 552,137 is not applicable to an institutional e-mail address, an Internet
website address, or an e-mail address that a governmental entity maintains for one of its
officials or employees. You have marked personal e-mail addresses that the department
seeks to withhold under section 552.137. You state that the owners of these e-mail addresses
have not affirmatively consented to their public disclosure. Based on your representations,
we agree that the department must withhold the marked information under section 552.137.

In summary, the department must withhold the names of juvenile arrestees, which you have
marked, under section 552.101 of the Government Code in conjunction with common-law
privacy. The department may withhold the cellular telephone numbers you have marked
pursuant to section 552.108(b)(1) of the Government Code. The department may also
withhold the memorandum you have marked under section 552.111 of the Government
Code. The department must withhold the information you have marked, as well as the
information we have marked, pursuant to sections 552.117 and 552.137 of the Government
Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(bX3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
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free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

P e

-

,

Amy LS. Shipp
Assxstam Attorney General
Open Records Division

ALS/kr]
Ref:  ID# 272767
Enc. Submitted documents

c: Ms. Tanya Eiserer
Staff Writer
The Dallas Morning News
508 Young Street
Dallas, Texas 75202
{w/o enclosures)



