
G R E G  A B B O T T  

March 6,2007 

Mr. Miguel Angel Matos 
Denton, Navarro, Rocha & Bernal, P.C. 
Alamo Area Council of Governments 
25 17 North Main Avenue 
San Antonio, Texas 78212 

Dear Mr. Matos: 

You ask whether certain infomiation is subject to required public disclosure under the Public 
Information Act (the "Act"), cbapter 552 of the Govemment Code. Your request was 
assigned ID# 272942. 

The Alamo Area Council of Governments (the "AACOG), which you represent, received 
arequest for information regarding oral health services provided under the Ryan White Care 
Act by the University Health System ("UHS"), tlie Audie L. Murphy hfemorial Veterans 
Hospital (the "VA hospital"), and the San Antonio AIDS Foundation (the "foundation") for 
years 2004-2005,2005-2006, and 2006 to the date ofthe request. The requestor further asks 
that the requested informatioil be organized by provider, CDT and CPT codes, by client, and 
by month. You claim that the requested information is excepted from disclosure under 
sections 552.101 and 552.147 ofthe Govemment Code. In addition, you state that you have 
notified UHS, the VA hospital, and the foundation of the request and their right to submit 
arguments to this office.' We have considered all submitted arguments and reviewed the 
submitted information. We have also considered comments submitted by the requestor. See 
Gov't Code $ 552.304 (interested party may submit comments stating why information 
should or should not be released). 

' ~ c e  Gov't Code $552.305(d); Opc~lRecordsi~ecisionNo. 542 (1990) (statuto~predecessorto Gov't 
Code 5 552.305 permitted governmental body to rely on interested third party to raise and explain applicability 
of exception to disclosure under certain circumstunces). 
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An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice under section 552.305(d) to submit its reasons, if any, as to why 
requested information relating to that party should be withheld from disclosure. See Gov't 
Code 5 552.305(d)(2)(B). As of the date of this letter, this office has received no comments 
from either the VA hospital or the foundation explaining how the release of the submitted 
information will affect its proprietary interests. Thus, we have no basis to conclude that the 
release of any portion of the submitted information would implicate the proprietary interests 
of either the VA hospital or the foundation. See, e.g., Open Records Decision Nos. 661 
at 5-6 (1999) (stating that business enterprise that claims exception for commercial or 
financial information under section 552.1 10(b) must show by specific factual evidence that 
release of requested information would cause that party substantial competitive harm), 552 
at 5 (1990) (party must establish prima facie case that information is trade secret). 
Accordingly, the AACOG may not withhold any ofthe submitted information based on the 
proprietary interests of the these entities. 

We next address the submitted social security numbers. Section 552.147 of the Government 
Code provides that "[tlhe social sccurity number of a living person is excepted from" 
required p~iblic disclosure under the Act. Gov't Code S; 552.147. Therefore, the AACOG 
must withhold the social security numbers you have marked and the type of information we 
have marked pursuant to section 552.147.' 

We turn now to the remaining submitted arguments. UHS contends that the submitted 
information pertaining to it is confidential under the Health Insurance Portability and 
Accountability Act of 1996 ("IILPAA"), 42 U.S.C. $ 5  1320d-1320d-8, excepts aportion of 
the submitted information from disclosure. At the direction of Congress, the Secretary of 
Health and Human Services ("HHS") promulgated regulations setting privacy standards for 
medical records, which HHS issued as the Federal Standards for Privacy of Individually 
Identifiable Health Information. See HIPAA, 42 U.S.C. S; 1320d-2 (Supp. IV 1998) 
(historical & statutory note); Standards for Privacy of Individually Identifiable Health 
Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see ciiso Attorney General Opinion 
JC-0508 at 2 (2002). These standards govern the releasability of protected health 
i~lformation by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards, a 
covered entity may not use or disclose protected health infomation, except as PI-ovided by 
parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 5 164.502ia). 

This office addressed the interplay of the Privacy Rule and the Act. See Open Records 
Decision No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the 
Code of Federal Regulations provides that a covered entity may use or disclose protected 
health info~malion to the extent that such use or disclosure is required by law and the use or 

2 \ ~ e  note that section 552.147(b) ofthe Government Code ai~thorizes a governmental body to redact 
a livinz person's social security number frompublic release without the tiecessity of requesting a decision from 
this office under the Act. 
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disclosure complies with and is limited to the relevant requirements of such law. See 45 
C.F.R. 5 164.512(a)(l). We further noted that the Act "is a mandate in Texas law that 
compels Texas governmental bodies to disclose information to the public." See Open 
Records Decision No. 681 at 8 (2004); see also Gov't Code $ 5  552.002, ,003, .021. We 
therefore held that disclos~lres under the Act come within section 164.512(a) of title 45 of 
the Code of Federal Regulations. Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code. Abhott v. Tex. 
Dep't ofMental Health & Mental Retarrlatzon, No. 03-04-00743-CV, 2006 WL 2504417 
(Tex. App.-Austin, August 30, 2006, no. pet.) (disclosures under the Act fall within 
section 164.5 12(a)(l) ofthe Privacy Rule); Open Records DecisionNo. 681 at 9 (2004); see 
also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality 
requires express language making information confidential). Because the Privacy Rule does 
not make confidential information that is subject to disclosure under the Act, the AACOG 
may not withhold the requested information on this basis. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code 5 552.101. This section encompasses infonnation protected by other statutes. 
The AACOG and the UHS contend that a portion of the submitted information must be 
withheld under section 552.101 in conjunction with section 81.103 of the Health and Safety 
Code. Section 81.103(a) makes certain test result information confidential and provides: 

A test result is confidential. A person that possesses or has knowledge of a 
test result may not release or disclose the test result or allo\v the test result to 
become known except as provided by this section. 

"Test results" are defined as: 

any statement that indicates that an identifiable individual has or has not been 
tested for ADS or HIV infection, antibodies to HIV, or infection with any 
other probable causative agent of AIDS, including a statement or assertion 
that the individual is positive, negative, at risk, or has or does not have a 
certain level of antigen or antibody. 

Health & Safety Code 6 81.101(5). Upon review, we find that the submitted information 
does not contain test results that are confidential under section 81.103(a). We further note 
that the remaining information does not identify any individual patient. Therefore, no 
portion of the remaining illformation may be withheld on this basis. 

Section 552.101 also euconlpasses the Medical Practice Act ("MPA"), chapter 159 of the 
Occupations Code. Section 159.002 of the Occupations Code provides in pertinent part: 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the informatioil was first obtained. 

Oce. Code 5 159.002 (b), (c). Information that is subject to the MPA includes both medical 
records and information obtained from those medical records. See id. $5 159.002, ,004; 
Open Records Decision No. 598 (1991). We have reviewed the submitted information and 
have not found any information to which the MPA applies. Therefore, you may not withhold 
any of the submitted information under section 552.101 on that basis. 

The AACOG and the UHS both claim that the submitted information is confidential under 
section 241.152 of the Health and Safety Code, which states in relevant part: 

(a) Except as authorized by Section 241.153, a hospital or an agent or 
employee of a hospital may not disclosc health care information about a 
patient to any person other than the patient or the patient's legally authorized 
representative without the written authorization of the patient or the patient's 
legally authorized representative. 

Health & Safety Code 5 241.152(a). Section 241.151(2) of the Health and Safety Code 
defines "health care iiifom~ation" as "information recorded in any form or medium that 
icleilf~$e.~ apatient and relates to the history, diagnosis, treatment, or prognosis of a patient." 
Health & Safety Code 5 241.151(2) (emphasis added). Upon review, we find that the 
remaining information does not identify apatient. Therefore, the remaining informationmay 
not be withheld under section 552.101 on this basis. 

Section 552.101 also encompasses constitutional and comn~on-law rights to privacy. 
Constitutional privacy protects two kinds of interests. See PF'hale~i v. Roe, 429 
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain 
important decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Cou~t. See Fucijo v. Coon, 633 F.2d 1172 (5'h 
Cir. 1981); Open Records Decision No. 455 at 3-7 (1987). The second constitutiorially 
protected privacy interest is in freedom from public disclosure of certain personal matters. 
See Rr~nzie v. City ofllecl~vig Village, Tex., 765 F.2d 490 (5"' Cir. 1985); Open Records 
Decision No. 455 at 6-7 (1987). This aspect of constitutional privacy balances the 
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individual's privacy interest against the public's interest in the information. See Open 
Records Decision No. 455 at 7 (1987). Constitutional privacy under section 552.101 is 
reserved for "the most intimate aspects of human affairs." Id. at 8 (quoting Raniie, 765 F.2d 
at 492). 

Information must be withheld from the public under section 552.101 in conjunction with 
common-law privacy when the information is highly intimate or embarrassing, such that its 
release would be highly objectionable to a person of ordinary sensibilities, and of no 
legitimate public interest. See Indus. Found. v. Tex. I~tdiis. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). Common-law privacy encompasses the specific types of 
information that are held to be intimate or embarrassing in Industriirl Foundutio~7. See id. 
at 683 (information relating to sexual assault, pregnancy, mental or physical abuse in 
workplace,illegitimate children, psychiatric treatment ofmental disorders, attempted suicide, 
and injuries to sexual organs). This office has determined that other types of infomiation 
also are private under section 552.101. Seegenerally Open Records DecisionNo. 659 at 4-5 
(1999) (summarizing infomiation attorney general has held to be private). Upon review, we 
find that none of the remaining information may be withheld under section 552.101 in 
conjunction with either constitutional or common-law privacy. 

In summary, the AACOG must withhold the social security numbers you have marked and 
the type of information we have inarked under section 552.147 of the Government Code. The 
reniaining information must he released to the requestor. 

This r~rlirig triggers important deadlines regarding thc rights and responsibilities of the 
governmental body and of the requestor. For example, governinental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governniental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. lil. 5 552.324(b). In order to get the f ~ ~ l l  
benefit of such an appeal, the goverr~mental body must file suit within 10 calendar days. 
Irl. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governn~ental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the govcmmenial body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
inforniation, the goven~mental hody is responsible for taking the ncxt step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govemn~ental hody 
will either release the p~iblic records proniptly pursuant to section 552.221(a) of the 
Governnicnt Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government I-iotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. lii. 552.3215(e). 
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If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 3 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

r/r"r.'p- 
L. Joseph James 
Assistant Attorney General 
Open Records Division 

Ref ID# 272942 

Enc. Submitted documents 

c: Ms. Alison Hicks 
4000 Horizon Hill Boulevard, Suite 171 1 
San Antonio, Texas 78229 
(WID enclosores) 


