ATTORNEY GENERAL OF TEXAS
GR¥3G ABBOTT

March 9, 2007

Ms. Cynthia Villarreal-Reyna
Section Chief

Texas Department of Insurance

P.O. Box 149104, Mail Code 110-1A
Austin, Texas 78717-9104

OR2007-02692

Dear Ms. Villarreal-Reyna:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 273067.

The Texas Department of Insurance (the “department”) received a request for information
pertaining to the “quarterly and annual reports filed by preferred provider carriers and HMOs
under the state’s clean claim/prompt pay laws and accompanying regulations.” The requestor
subsequently modified her request to include only information from 2006 and to exclude
information that would identify the submitted carriers.) You claim that portions of the
submitted information are excepted from disclosure under section 552.137 of the
Government Code. You also claim that the requested information may contain the

'See Gov't Code § 552.222(b) (zovernmental body may communicate with requester for purpose of
clarifying or narrowing request for information).
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proprietary information of third parties. Although you take no position on the proprietary
nature of the information, you state, and provide documentation showing, that you have
notified the interested third parties of the requests and of their opportunity to submit
comments to this office as to why the requested information should not be released to the
requestors.? See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(determining that statutory predecessor to section 552.305 permits governmental bodyto rely
on interested third party to raise and explain the applicability of exception to disclose under
the Act in certain circumstances). We have considered the submitted arguments and
reviewed the submitted information.

Initially, we note that you have submitted two sets of documents: (1) letters and (2} reports.
We understand that all of the submitted letters are responsive to the present request. You
inform us that only the information you have marked in the submitted reports is responsive
to the present request. Accordingly, the remaining information in the submitted reports is
not responsive to the request. We note, however, that the submitted letters and some of the
responsive portions of the submitted reports contain information that would identify the
submitted carriers, which the requestor excluded from her request. Thus, the information
that would identify the submitted carriers is also not responsive to the request. This ruling
does not address the public availability of any information that is not responsive to the
request, and the department is not required to release such information in response to the
request for information.

Next, we note that an mnterested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)}(2)(B). As of the date of this decision, we have only received
responses from the following companies: Time Insurance Co. and Union Security Insurance
Co. (collectively “Assurant Health™), Humana Health Plan of Texas, Inc. and Humana
Insurance Co. (collectively “Humana”), Southern Farm Bureau Life Insurance Co.
(“SFBLIC”), United Healthcare of Texas, Inc., and United Healthcare Insurance Co. Only

The interested third parties are as follows: American Fidelity Assurance Co., American Heritage Life
Insurance Co., American Medical Security Life Insurance Co., Best Life and Health Insurance Co., Blue Cross
and Blue Shield of Texas, Celtic Insurance Co., Cigna Healthcare of Texas, Inc., Connecticut General Life
Insurance Co., Continental Assurance Co., Empire Fire & Marine Insurance Co., Golden Rule Insurance Co.,
HealthMarkets, Inc., Humana Health Plan of Texas, Inc., Humana Insurance Co., Jefferson Life Insurance Co.,
Managed Dental Guard, Inc., Mega Life & Health Insurance Co., Mercy Health Plans of Missouri, Inc., New
York Life Insurance Co., Pacific Life & Annuity Co., Pacific Life Assurance Co., Pacificare of Texas, Inc.,
PacifiCare Life Assurance Co., Physicians Mutual Insurance Co., Southern Farm Burean Life Insurance Co.,
Time Insurance Co., Union Security Insurance Co., United Healtheare Insurance Co., and United Healthcare
of Texas, Inc.
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Humana raises objections to the release of portions of the responsive information.® Assurant
Health, SFBLIC, United Healthcare of Texas, Inc., and United Healtheare Insurance Co. raise
1o objections to the release of the responsive information to the requestor.

The remaining third parties have not submitted to this office any reasons explaining why
their information should not be released. Therefore, the remaining third parties have
provided us with no basis to conclude that they have protected proprietary interests in any
of the respousive information. See, e.g., id. § 552.110(b) (to prevent disclosure of
commercial or financial information, party must show by specific factual or evidentiary
material, not conclusory or generalized allegations, that it actually faces competition and that
substantial competitive injury would likely result from disclosure); Open Records Decision
Nos. 552 at 5§ (1990) (party must establish prima facie case that information is trade
secret), 542 at 3. Accordingly, we conclude that the department may not withhold any
portion of the responsive information on the basis of any proprietary interest the remaining
third parties may have in the information.

Next, Humana contends that portions of responsive information are excepted from disclosure
under section 552.110 of the Government Code. Section 552.110 protects: (1) trade secrets,
and (2) commercial or financial information the disclosure of which would cause substantial
competitive harm to the person from whom the information was obtained. See Gov’t Code
§ 552.110(a), (b). Section 552.110(a) protects the property interests of private parties by
excepting from disclosure trade secrets obtained from a person and privileged or confidential
by statute or judicial decision. See id. § 552.110(a). A “trade secret”

may consist of any formula, pattern, device or compilation of information
which is used in one’s business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct of the
business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees. . . . A trade secret is a process or
device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or

*We note that Humana seeks to withhold information that is not responsive to the present request.
Because such information was not submitted as responsive information by the governmental body, this ruling
does not address that information and is limited to the information submitted as responsive by the department.
See Gov’t Code § 552.301(e}(1)(D) (governmental body requesting decision from Attorney General must
submit copy of specific information requested). Consequently, we do not address Humana's arguments
concerning information that is not responsive to the present request.
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to other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or alist of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in determining whether information qualifies as a
trade secret:

(1) the extent to which the information is known outside of [the company’s]
business;

(2) the extent to which it is known by employees and others involved in [the
company’s] business;

(3) the extent of measures taken by [the company} to guard the secrecy of the
information;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] in developing
this information; and

{(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision No. 232, This
office must accept a claim that information subject to the Act is excepted as a trade secret
if a prima facie case for exemption is made and no argument is submitted that rebuts the
claim as a matter of law. Open Records Decision No. 552 (1990). However, we cannot
conclude that section 552.110(a) is applicable unless it has been shown that the information
meets the definition of a trade secret and the necessary factors have been demonstrated to
establish a trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) protects “[cJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. See id.; see also National Parks &
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Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records Decision
No. 661 (1999).

Having considered Humana’s arguments and reviewed the submitted information, we
determine that Humana has not demonstrated that any portion of the responsive information
constitutes trade secret information or commercial or financial information, the release of
which would cause it substantial competitive harm. See Open Records Decision Nos. 552
at 5-6, 661 (must show by specific factual evidence that substantial competitive injury would
result from release of particular information at issue); see also RESTATEMENT OF TORTS
§ 757 cmt. b (1939) (information is generally not trade secret if it is “simply information as
to single or ephemeral events in the conduct of the business” rather than “a process or device
for continuous use in the operation of the business”). Accordingly, the department may not
withhold any of the responsive information under section 552.110 of the Government Code.

Finally, the department claims that section 552.137 of the Government Code applies to the
marked e-mail addresses. Section 552.137 excepts from disclosure “an e-mail address of a
member of the public that 1s provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses contained in the responsive information are not of
a type specifically excluded by section 552.137(c). You inform us that the department has
not received consent for the release of the e-mail addresses at issue. Accordingly, the
department must withhold the e-mail addresses you have marked, as well as the additional
e-mai] addresses we have marked, pursuant to section 552.137 of the Government Code. As
you raise no further arguments against disclosure, the remaining responsive information must
be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with if, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. 7d. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a), Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in comphiance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

ALl

Jaime L. Flores

Assistant Attorney General
Open Records Division
JLF/eb

Ref: ID#273067

Enc. Submitied documents
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c: Paula Denney
1401 McKinney Street
Suite 1900
Houston, TX 77010
(w/o enclosures)

CT Corporation System

American Fidelity Assurance Co.

350 North St. Paul Street
Dallas, TX 75201
(w/o enclosures)

CT Corporation System
American Heritage Life Ins.Co.
350 North St. Paul Street
Dallas, TX 75201

(w/o enclosures)

CT Corporation System
American Medical Security Life
Ins. Co.

1021 Main Street, Suite 1150
Houston, TX 77002

(w/o enclosures)

James L. Nelson

Best Life and Health Ins. Co.
101 East 9" Street, Ste. 1100
Austin, TX 78701

{w/o enclosures)

Ronald Taylor

Blue Cross and Blue Shield
901 South Central Expressway
Richardson, TX 75080

(w/o enclosures)

United States Corporation Co.
Celtic Insurance Co.

701 Brazos Street, Suite 1050
Austin, TX 78701

{w/o enclosures)

John Williams Rex, President
American Fidelity Assurance Co.
11800 Quail Creek Road
Oklahoma City, OK 73120

{w/o enclosures)

David Andrew Bird, President
American Heritage Life Ins. Co.
1776 American Heritage Life Dr.
Jacksonville, FL. 32224

(w/o enclosures)

Patrick Francis Carr, President
American Medical Security Life Ins. Co.
7440 Woodland Drive

Indianappolis, IN 46278

(w/o enclosures)

Donald Robertson Lawrenz, President
Best Life and Health Ins. Co.

4 Drakes Bay Drive

Corona Del Mar, CA 92625

(w/o enclosures)

Raymond Frederick McCaskey, President
Blue Cross and Blue Shield of Texas

300 East Randolph Street

Chicago, IL 60601

(w/o enclosures)

Frederick James Manning, Prestdent
Celtic Insurance Co.

442 West Wellington Avenue
Chicago, IL 60657

(w/o enclosures)

David William Toomey, President
Cigna Healthcare of Texas, Inc.
6600 Campus Circle Drive East
Irving, Texas 75063

(w/o enclosures)
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CT Corporation System

Cigna Healthcare of Texas, Inc.
350 North St. Paul Street
Dallas, TX 75201

{w/o enclosures)

CT Corporation System

Connecticut General Life Ins. Co.

350 North St. Paul Street
Dallas, TX 75201
(w/o enclosures)

CT Corporation System
Continental Assurance Co.
350 North St. Paul Street
Dallas, TX 75201

(w/o enclosures)

Dennis Webber

Empire Fire & Marine Ins. Co.
777 Main Street, Suite C50
Fort Worth, TX 76102-5333
(w/o enclosures)

Burnie Bumer

Golden Rule Ins. Co.

106 East 6™ Street, Suite 300
Austin, TX 78701

(w/o enclosures)

Corporation Service Company
Humana Health Plan of Texas
701 Brazos Street, Suite 1050

Austin, TX 78701

(w/o enclosures)

John Patrick Foley, President
Managed Dental Guard, Inc.
7 Hanover Square, Floor 22
New York, NY 10004

(w/o enclosures)

David Michael Cordani, President
Connecticut General Life Ins. Co.
900 Cottage Grove Road
Hartford, CT 06152

(w/o enclosures)

Stephen Wright Lilienthal, President
Continental Assurance Co.

333 South Wabash Avenue
Chicago, IL 60604

(w/o enclosures)

Thomas Andrew Bradley
Empire Fire & Marine Ins. Co.
1400 American Lane
Schaumburg, IL 60173-5452
(w/o enclosures})

Steven Louis Pollack, President
Golden Rule Ins. Co.

7440 Woodland Drive
Indianapolis, IN 46278-1720
(w/o enclosures)

Michael Benedict McCallister, President
Humana Health Plan of Texas, Inc.

500 West Main Street

Louisville, KY 40202

(w/o enclosures})

John William Hagan, President
Jefferson Life Insurance Company
14160 Dallas Parkway, Suite 500
Dallas, TX 75254

(w/o enclosures)

Corporation Service Company
Managed Dental Guard, Inc.
701 Brazos Street, Suite 1050
Austin, TX 78701

(w/o enclosures)
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Michael Gene Murphy, President
Mercy Health Plans of Missouri
14528 South Outer 40, Suite 300
Chesterfield, MO 63017

(w/o enclosures)

CT Corporation System

New York Life Insurance Co.
350 North St. Paul Street
Dallas, TX 75201

(w/o enclosures)

National Registered Agents, Inc.
Pacific Life & Annuity Company
1614 Sidney Baker Street
Kerrville, TX 78028

{w/o enclosures)

CT Corporation System
Pacificare of Texas

350 North St. Paul Street
Dallas, TX 75201

(w/o enclosures)

CT Corporation System
Physicians Mutual Ins. Company
350 North St. Paul Street

Dallas, TX 75201

{w/o enclosures)

Bo Wilbum

Southern Farm Bureau Life Ins.
7420 Fish Pond Road

Waco, TX 76710

(w/o enclosures)

Corporation Service Company
Time Insurance Company

701 Brazos Street, Suite 1050
Austin, TX 78701

{w/o enclosures)

Frederick James Sievert, President
New York Life Insurance Company
51 Madison Avenue

New York, NY 10010

(w/o enclosures)

Glenn Stanley Schafer, President
Pacific Life & Annuity Company
700 Newport Center Drive
Newport Beach, CA 92660

{w/o enclosures)

Thomas Joseph Quirk, President
Pacificare of Texas, Inc.

5800 Granite Parkway, Suite 900
Plano, TX 75024

{w/o enclosures)

Robert Allen Reed, President
Physicians Mutual Insurance Company
2600 Dodge Street

Omaha, NE 68131

(w/o enclosures)

Carl Bowie Loop, Jr., President
Southern Farm Bureau Life Ins. Co.
1401 Livingston Lane

Jackson, MS 39213

(w/o enclosures)

Donald George Hamm, Jr., President
Time Insurance Company

501 West Michigan Street
Milwaukee, WI 53201

(w/o enclosures)

Phillip Bruce Camacho, President
Union Security Insurance Company
1 Chase Manhattan Plaza, 41* Floor
New York City, NY 10005

(w/o enclosures)
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Corporation Service Company
Union Security Insurance Co.
701 Brazes Street, Suite 1050
Austin, TX 78701

(w/o enclosures)

CT Corporation System

United Healthecare Ins. Company
350 North St. Paul Street

Dallas, TX 75201

{w/o enclosures)

CT Corporation System
PacifiCare Life Assurance Co.
350 North St. Paul Street
Dallas, TX 75201

(w/o enclosures)

CT Corporation System
United Healthcare of Texas, Inc.
350 North St. Paul Street

Dallas, TX 75201
(w/o enclosures)

Brenda Johnson

Mega Life & Health Ins. Co.
9451 Grapevine Highway
North Richland Hills, TX 76180
(w/o enclosures)

I Ryan Treadway

Mitchell Williams Selig Gates &
Woodyard

425 W Capitol Avenue, Suite 1800
Little Rock, AR 72201-3525
(w/o enclosures)

I. Derrick Price

MecGinnis, Lochridge & Kilgore
600 Congress Avenue, Ste. 2100
Austin, TX 78701

(w/o enclosures)

Allen Jon Sorbo, President
United Healthcare Ins. Co.
48 Monroe Turnpike
Trumbull, CT 06611

(w/o enclosures)

Susan Lynn Berkel, President
Pacific Life Assurance Company
5995 Plaza Drive

Cypress, CA 90630

(w/o enclosures)

Thomas Joseph Quirk, President

United Healthcare of Texas, Inc,

5800 Granite Parkway, Suite 900
Plano, TX 75024

(w/o enclosures)

William J. O’Conner
HealthMarkets, Inc.

9151 Boulevard 26

North Richland Hills, TX 76180
(w/o enclosures)

Phillip Myhra

Mega Life & Health Ins. Co.
9451 Grapevine Highway
North Richland Hills, TX 76180
(w/o enclosures)

Barry Senterfitt

Akin Gump Strauss Hauer & Feld, LLP

300 West 6" Street, Suite 2100
Austin, TX 78701-2916
(w/o enclosures)

Jeffery A. Styres
Associate Counset

Southern ¥arm Bureau Life Ins. Co.

P.O.Box 78
Jackson, MS 39205
(w/o enclosures)



