
G R E G  A B B O T T  

March 26,2007 

Ms. Bernadette Gonzalez 
Coordinator of Records and Legal Services 
Eanes Independent School District 
601 Camp Craft Road 
Austin, Texas 78746 

Dear Ms. Gonzalez: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned iD# 275555. 

The Eanes Independent School District (the "district") received a request for all 
communications between the district and a named individual since 2004.' You state that the 
district is redactingsome information pursuant to the Family Educational Rights and Privacy 
Act ("FERPA), 20 U.S.C. § 1232(a), and also information that is not related to district 
business.' See Open Records Decision No. 635 at 4 (1995) (statutory predecessor not 
applicable to personal information unrelated to official business and created or maintained 
by state employee involving de minimis use of state resources). You claim that the 
remaining information is excepted from disclosure under section 552.101, 552.103, 
and 552.137 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

'you inform us that the district sought and received a clarification of the information requested. See 
Gov't Code 9 552.222 (if request for information is unclear, governmental body may ask requestor to clarify 
request); see also Open Records Decision No. 3 1 (1974) (when presented with broad requests for information 
rather than for specific records, governmental body may advise requestor of types of information available so 
that request may be properly narrowed). 

'we note that our office is prohibited from reviewing these education records to determine whether 
appropriate redactions under FERPA hare been made; therefore, we will not address the applicability of 
FERPA to any of the submitted records. 
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Section 552. I0 I of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." The 
district does not cite to any specific law, and we are not aware of any, that makes any portion 
of the submitted information confidential under section 552.101. See Open Records 
Decision No. 478 at 2 (1987) (statutory confidentiality requires express language makinz 
information confidential or stating that information shall not be released to public). 
Therefore, we conclude that the district may not withhold any portion of the submitted 
information under section 552.101 of the Government Code. 

You also assert that the submitted information is excepted under section 552.103 of the 
Government Code, which provides in part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the governmental body received therequest for 
information and (2) the information at issue is related to that litigation. Univ. oJ'Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Hor~storr Post Co., 684 S.W.2d 2 10,212 (Tex. App.-Houston [lst  Dist.] 1984, writ ref'd 
n.r.e.); Open Records Decision No. 55 1 at 4 (1990). The governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, the governmental body's receipt of a letter containing a specific 
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threat to sue the governmental body from an attorney for apotential opposing party.' Open 
Records Decision No. 555 (1990); see Open Records Decision No. 5 18 at 5 (1989) (litigation 
must be "realistically contemplated"). On the other hand. this office has determined that if 
an individual publicly threatens to bring suit against a governmental body. but does not 
actually take objective steps toward filing siiit. litigation is not reasonably anticipated. See 
Open Records Decision No. 33 1 (1982). 

You assert that the district anticipated litigation relating to the requestor. You specifically 
assert that, prior to the district's receipt of the request for information, the requestor filed 
complaints against the district with various state and federal agencies, as well as several 
internal grievances. Based on your assertion, we conclude that the district reasonably 
anticipated litigation involving the requestor when it received the request for information. 
However, after review of your arguments and the information at issue, we conclude you have 
not established that the information at issue is related to the anticipated litigation involving 
the requestor. Therefore, the district may not withhold any of the submitted information 
under section 552.103 on that ground. 

You also assert that, prior to the district's receipt of the request for information, the 
individual at issue in  the requested communications "filed a lawsuit against [the district] 
attempting to enjoin [the district] from complying with [the] voluminous requests from [a] 
small group of requestors." Based on this representation, we agree that litigation was 
pending against the district when it received the request for information. Furthermore, 
having reviewed your arguments andrepresentations, we find that the submitted information 
is related to the pending proceedings for purposes of section 552.103. Therefore, we agree 
that section 552.103 is applicable to the submitted information. 

We note, however, that the individual at issue has already seen or had access to most of the 
submitted information. The purpose of section 552.103 is to enable a governmental body to 
protect its position in litigation by forcing parties to obtain information that relates to the 
litigation through discovery procedures. See Open Records Decision No. 55 1 at 4-5 (1990). 
Thus, if the opposing party to pending litigation has already seen or had access to 
information that relates to the litigation, through discovery or otherwise, there is no interest 
in now withholding such information under section 552.103. See Open Records Decision 
Nos. 349 (1982), 320 (1982). Therefore, the submitted information that the requestor has 
already seen or had access is not excepted under section 552.103. We have marked the 
information that the district may withhold under section 552.103. 

3 In  addition, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made ademand for disputed payments and threatened to sue ifthe payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No, 288 (1 98 I ). 
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Finally, you assert that some of the remaining information is excepted under section 552.137 
of the Government Code. Section 552.137 excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
$ 552. 137(a)-(c). Section 552.137 does not apply to a government employee's work e-mail 
address because such an address is not that of the employee as a "member of the public," but 
is instead the address of the individual as a government employee. The e-mail addresses at 
issue do not appear to be of a type specifically excluded by section 552.137(c). You do  not 
inform us that a member of the public has affirmatively consented to the release of any 
e-mail address contained in the submitted materials. Therefore, we agree that the district 
must withhold the e-mail addresses you have marked, as well as the information we have 
marked, under section 552.137. 

To conclude, the district must withhold the information marked under section 552. 137 of the 
Government Code and it may withhold the information marked under section 552.103 of the 
Government Code. The district must release the remaining information to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $552.301(0. If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this niling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

I f  this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 



Ms. Bernadette Gonzalez - Page 5 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilhreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Jam d$!'hd 
Assiitant Attorney General 
Open Records Division 

Ref: ID#275555 

Enc. Submitted documents 

c: Ms. Dianna Pharr 
C/O Ms. Bernadette Gonzalez 
Coordinator of Records and Legal Services 
Eanes Independent School District 
601 Camp Craft Road 
Austin, Texas 78746 
(W/O enclosures) 

Ms. Ellen H. Spalding 
Feldman & Rogers, L.L.P. 
57 18 Westheimer Road, Suite 1200 
Houston, Texas 77057 
(W/O enclosures) 


