
G R E G  A B B O T ?  

April 2,2007 

Mr. Buford H. Robertson, Jr. 
Assistant District Attorney 
Dallas County 
Frank Crowley Courts Building 
133 North Industrial Boulevard, LB- 19 
Dallas, Texas 75207 

Dear Mr. Robertson: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2751 32. 

The Dallas County District Attorney's Office (the "district attorney") received a request for 
a copy of the prosecutor's file regarding a named individual. You claim that the requested 
informationis excepted fromdisclosureundcrsections 552.101,552.108, and 552.1 11 ofthe 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, you state that a portion of the submitted information is maintained by the district 
attorney as an agent of a grand jury. This office has concluded that grand juries are not 
govem~nental bodies that are s~ibjcct to the Act, so that records that are within the actual or 
constructive possession of a grand jury are not subject to disclosure under the Act. See Open 
Records Decision No. 513 (1988). When an individual or entity acts at the direction of the 
grand jury as its agent, infom~ation prepared or collected by the agent is within the grand 
jury's constructive possession and is not subject to the Act. Id. at 3. Based on your 
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representation and our review, we find that the information at issue is not subject to 
disclosure under the Act. Id. at 4. 

Next, we note that the submitted information is subject to section 552.022(a)(l) of the 
Government Code, which provides that: 

the following categories of information are public information and not 
excepted from required disclosure underthis chapter unless they are expressly 
confidential under other law: 

(I) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code 5 552.022(a)(l). The submitted information constitutes a completed 
investigation made by the district attorney. A completed investigation must be released 
under section 552.022(a)(I) unless the information is excepted from disclosure under 
section 552.108 or expressly confidential under other law. Section 552.111 of the 
Government Code is a discretionary exception to public disclosure that protects a 
governmental body's interests and may be waived. See Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental 
body may waive section 552.103); Open Records Decision No. 677 at 10 (2002) (attorney 
work product privilege under section 552.1 11 may be waived). As such, section 552.1 11 of 
the Government Code is not "other law" that makes information confidential for the purposes 
of section 552.022. Therefore, the district attorney may not withhold any of the submitted 
information under section 552.111. However, because information subject to 
section 552.022(a)(l)may bewithheldundersections552.101 and 552.108, wewill consider 
your arguments under these exceptions. 

Section 552.108 of the Government Code provides in part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

(4) it is information that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 
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(B) represents the mental impressions or legal reasoning of 
an attorney representing the state. 

(h) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 

(3) the internal record or notation: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) represents the mental impressions or legal reasoning of 
an attorney representing the state. 

Gov't Code 5 552.108(a)(4), (h)(3). A governmental body that claims an exception to 
disclosure under section 552.108 must reasonably explain how and why this exception is 
applicable to the information that the governmental body seeks to withhold. See id. 
5 552.301(e)(l)(A); Exparte Pruiit, 551 S.W.2d 706 (Tex. 1977); Open Records Decision 
No. 434 at 2-3 (1986). In Curry v. Walker, 873 S.W.2d 379 (Tex. 1994), the Texas Supreme 
Court held that a request for a district attorney's "entire litigation file" was "too broad" and, 
quoting Nationcil Union Fire Insur-unce Co v. Vnlrlez, 863 S.W.2d 458 (Tex. 1993, orig. 
proceeding), held that "the decision as to what to include in [the file] necessarily reveals the 
attorney's thought processes concerning the prosecution or defense of the case." Czlrry, 873 
S.W.2d at 380. 

In this instance, you argue that the requestor seeks "the [dlistrict [alttomey's entire file[.]" 
You also assert that the requested information consists of or tends to reveal the mental 
processes, legal conclusions, and legal theories of prosecutors. Based on your 
representations and our review of the submitted information, we find that 
sections 552.108(a)(4) and 552.108(b)(3) are applicable in this instance. 

We note, however, that basic information about an arrested pcrson, an arrest, or a crime is 
not excepted from disclosure under section 552.108. Gov't Code $ 552.108(c). Such basic 
illformation refers to the information held to he public in Ho~isto>t CI1,-onicle Publishing Co. 
v. City oflouston, 53  1 S.W.2d 177 (Tcx. Civ. App.-Houston [14th Dist.] 1975), writ re fd  
n.r.e. per cziriain, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976) 
(summarizing types of information considered to be basic information). Basic infonnation 
includes the identification and description of the complainant. See Ho~rston Cl7r.o11icle, 531 
S.W.2d at 187; Open Records Decision No. 127 (1976). Therefore, other than basic 
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information, the remaining information may be withheld under section 552.108 of the 
Government Code. 

In summary, information held by the district attorney as an agent of the grand jury is not 
subject to the Act. Other than basic information, the remaining information may be 
pursuant to sections 552.108(a)(4) and (b)(3) of the Government Code and the holding in 
Ct~rry. The remaining information must be released to the requestor.' 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
govemmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this r~~ l ing .  
Icl. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the govemmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the govenunental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Icl. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govcr~~mental 
body. Id. rj 552.321(a); Texas Dep't of Pub. Scgety v. Gilbrentlz, 542 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records arc released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questioiis or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

'AS our niling is dispositive, we need not reach yoiir remaining arguments 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

L. ~oseph James ' 
Assistant Attorney General 
Open Records Division 

Ref: ID# 275 132 

Enc. Submitted documents 

c: Ms. Aimee Solway 
2307 Union Street 
Houston, Texas 77007 
(wlo enclosures) 


