
G R E G  A B B O T T  

April 13,2007 

Mr. James G. Nolan 
Assistant General Counsel 
Texas Comptroller of Public Accounts 
P.O. Box 13528 
Austin, Texas 7871 1-3528 

Dear Mr. Nolan: 

You ask whether certain information is subject to required public disclosure under (he 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 275743. 

The Texas Comptroller of Public Accounts (the "comptroller") received a request for 
docu~nents outlining the maliner and methoctology used to determine which colnputers were 
selected for review during a comptrolle~. employee computer review, and correspondence 
hetween those performing the review and those overseeing the project. You claim that the 
submitted information is excepted from disciosure under section 552.107 ofthe Gove~-ninei~t 
Code. We have considered the cxception you claim and reviewed the submitted 
inrormation.' 

Section 552.107(1) of the Government Code protects information within the attorney-client 
privilege. \Vile11 assertii~g tlie attorney-client privilege, a governinei~tal body has the burden 

iwL assume .. tliat t i~c represeniativc snriiple oirecords submitted to this office is ti-lily reprcsentativc 
ol'the rcqucsted records as a whole. Src Opcn liccords Decision Nos. 499 (IWS), 497 (1988). ?'his opcn 
records letter docs not reach, and therclbi-c does r i o t  :luthorize the withholding 01; any other requested rcctir~ls 
111 tile extent that tliosc records contain suhstaiitially different types ol' informaiion tlizin that suhmittcd lo this 
(lf'sicc, 
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of providing the necessary facts to denionstrate the elements of the privilege in order to 
withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a 
governmental body must demonstrate that the information constitutes or docunlents a 
communication. Id. at 7. Second, the communication must have been made "for the purpose 
of facilit;~ting the rendition of professional legal services" to the client govei-nmental body. 
TEX. R. Evm. 503(b)(l). The privilege does not apply when an attorney or represeiitative is 
involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body. It1 re Tex. Fcirrlzers Irzs. Exclr., 990 S.W.2d 337. 
340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply 
if attorney acting in a capacity other than that of attorney). Third, the privilege applies only 
to communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b)(l). Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each communication at 
issue has been made. Lastly, the attorney-client pi-ivilege applies only to a cor~fiderlrinl 
communicatioii, id. 503(b)( I ) ,  meaning i t  was "not intended to be disclosed to third persons 
other than those to whom disclosure is made in fiirthcr-ance of the rendition of pl-ofessional 
legal services to the client or those reasonably necessary for tile transmission of the 
communication." If/. 503(a)(5). Whether a communication meets this definition depends 
on the irltent of the parties involved at the time the information was communicated. O.sbort~e 
i.. Joh~zson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ). Moreover* because the 
client may elect to waive the privilege at any time, a governmental body niust explain that 
the confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts an entire comrnunicatio~r that is demonstrated to he protected by the attorney-client 
privilege uiiless otherwise waived by the governme~ital body. See Hilie v. I>r?S/ic~zo, 922 
S.W.2d 920, 923 (Tex. 1996) (pi-ivilcge extencis to cntire conimiinication; including facts 
contained therein). 

In this case, you represent that the responsive information consists of communications ~ n a d c  
for the puiyose of facilitating the rendition of professional legal services. The 
com~nunications were between comptroller attorneys and employees identified by the 
cornptrol1e1-. Finally, you assert that the communications were intended to be and have 
remained co~iiidential. Thiis, you 111ay withhold the submitted information under 
section 552.107(1) of tile Government Coclc. 

This lettei- 5-uli11g is liiniied to i l~c pat-iiciil~ir records at issue in  tliis request ai-id limited to ttie 
p . . . .  L ~ L L S  '15 ~?rcse~ite~L to US: thertlfoic. this ruling ~rrilst iioi be rclietl upoir as a pr-evious 

iietcrmincitioii regarding any otlier rccol-ds or any otlier circuiiisianccs. 

This ruling triggers important cieadlincs regarding the rights and ~responsibilities of the 
goverriinental body and of the requestol-. For exairiple, govel-nmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Codc $ 552.301(0. It the 
goveriimental body wants to cli;rllenge tliis ruling, tlie governmental body inilst appeal by 
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filing suit in Travis County within 30 calendar days. Id. 6 552.324(h). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
infon~iatiun, the goveri~rnentai body is I-esponsible Soi- raking tile next step. Based on the 
statute, the attoriiey ger~erlil expects that, upon receiving this rulii?g. the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 8 552.3215(e). 

If this ruling requires or permits the gover-nniental body to withhold all or some of the 
requested infolmation. the ~rcquestoi- can appeal that decision by striilg the governmentr~l 
body. Iti. 3 552.321(a); 7i,xci.s llrp'i ~ ' ' P L I ~ .  Sojet\. i.'. Giihr-rcitli, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ), 

Please remember that under the Act the release of information triggers certain procedures ibr 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

I S  the govern~r?c~~tnl body. tile ~~eq~~estoi- .  or any other person llas cluestions or comnieiits 
about this ~riiling. they may co~~tac t  oiir office. Although illel-e is no statutol-y deadline for 
coniactil~g us. [lie ntlorlley general prefers to receive any commenrs ~vithin I 0 calendar d;ly.s 
of the tiate of'this ritling. 

.I~rstin D. Gortloii 
Assistant Attorney Geiieral 
Ope11 Rccortls Division 
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Ref: ID# 275743 

Enc. Submitted documents 

c: Mr. Patrick J. Pence 
14505 Robert I. Walker Boulevard 
Austin, Texas 78728 
(W/O enclosures) 


