
G R E G  A B B O T T  

Aprii 16,2007 

Chief Don Hatcher 
Leander Police Department 
P.O. Box 319 
Leander. Texas 78646-03 19 

Dear Chief Hatcher: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Governmeni Code. Your request was 
assigned ID# 275755. 

The Leander Police Department (the "department") received a request for information related 
to a particular assault case. You state that you have released some of the responsive 
information to the requestor. You claim that the submitted information is excepted from 
disclosure under sections 552.101,552.130, and 552.147 of the Government Code. We have 
considered the exceptions you claim and reviewed the sitbmitted information. 

Initially, we note that portions of the submitted information may constituie grandjury records 
that are not subject to the Act. Article 20.02(a) of the Code of Criminal Procedure provides 
that "[tlhe pi-ocecdings of the grand jury shall he secret." This office has concluded that 
grand juries are not subject to tlic Act and that records that are within the constructive 
posxssion oTgrand juries are not p~lblic itiforination subject to disclosure under the Act. Sce 
Open Records Decision No. 513 (1988). When an individual or entity acts at the direction 
of the grand jury as its agent, inforniation prepared or collected by the agent is within the 
grand jury's constructive possession and is not subject to the Act. See id. Inforrnation that 
is not so held or maintained is subject to the Act and may be withheld only if a specific 
exception to disclosure is applicable. See id. Thus, to the extent that the submitted medical 
records we have marked as sitbject to article 20.02 are in the custody of the department as 
agent of the grand jury, such information is in the constr~~ctive possession of the grand jury 
arid is therefore not subject to disclos~~rc undel. the Act. However, to the extent that any 
portion ofthis information is trot in thc ciistociy of the department as agent of the grand jury. 
we will address your clairns. 

! > < x i  (>I iiii. Box 1 2 5 4 8 ,  h ~ s i i h ,  ' T i  \.\i 7 8 7 1 1 2 5 4 X  -ii.i. ( 5 1 ? ) 4 6 . 3 ? 1 0 0  ' 1 . 1  i s  CI  

A,, i:p.a/ iinpl~r.:,,, Op,in*irij I."~p!,,~,jr; . rxr#!#,d,l a!# N#LJ./c,/ 1~,1,cr 



Chief Don Hatcher - Page 2 

We note that some of the submitted information consists of medical records that are 
confidential under section 552.101 of the Government Code.' Section 552.101 of the 
Government Code excepts from disclosure "information considered to be confidential by 
law, either constitutional, statutory, or by judicial decision." Gov't Code 8 552.101. 
Section 552.101 encompasses information made confidential by statutes such as the Medical 
Practice Act (the "MPA),  subtitle B of title 3 of the Occupations Code. See Occ. Code 
8 15 1.001. Section 159.002 of the MPA provides in part: 

(a) A communication bet\\:een a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and  nay not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by tliis chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. $ 159.002(a)-(c). This office has determined that in governing access to a specific subset 
of information, the MPA prevails over the more general provisions of the Act. See Open 
Records Decision No. 598 (1 991). We also have concluded that when a file is created as the 
I-csult of a hospital stay, all of the documents in the file that relate to diagnosis and treatment 
constitute eithev physician-patient co~nmunications or records of the identity, diagnosis, 
evaluation, or treatment of a patient by a physician that arc cr-eated or maintained by a 
physician. See Open Records Dccision No. 516 (1 990). Medical records must be released 
on the patient's signed, written consent, provided that the consent specifies (1 )  the 
information to be covereii by the release, (2) reasons or purposes for the release, and (3) the 
person to whom the information is to be released. See Occ. Code $5 159.004, ,005. Any 
subsequent release of medical records must be consistent with the purposes for which the 
governmental body obtained the records. See id. 5 159.002(c); Open Records Decision 
No. 565 at 7 (1990). We have marked the medical records that are confideiitial iindeu the 
MPA. As the individual who is the subject of the records, the rccliiestor may have a right of 

'The Ofice of the Attorney General will raise ~nandatory exceptions like scclions 552.101of the 
Government Code on hehali'of a govcmmeiital body, but ordinarily u,ill no1 raise other exceptions. Open 
Records Decision Nos. 481 (1987). 480 (1987). 470 (1987). 
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access to that information under the MPA. In any event, the medical records may only be 
released in accordance with the MPA. See Open Records Decision No. 598 (1991). 

Section 552.101 also encompasses criminal history record information ("CHRI") generated 
by the Natior~al Crime Information Center or by the Texas Crime Information Center is 
confidential. Title 28, part 20 of the Code of Federal Regulations governs the release of 
CEIRI that states obtain from the federal government or other states. Open Records Decision 
No. 565 (1990). The federal regulations allow each state to follow i t s  individual law with 
respect to CHRI it generates. Id. Section 41 1.083 of the Government Code deems 
confidential CHRI that the Texas Department of Public Safety ("DPS") maintains, except 
that the DPS may disseminate this information as provided in chapter 41 1.  subchapter F of 
the Government Code. See Gov't Code (i 41 1.083. Sections 41 1.083(b)(l) and 41 1.089(a) 
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may 
riot release Cl-IR1 except to another criminal justice agency for a criminal justice purpose. 
Id. 5 41 1.089(b)(I). Other entities specified in chapter 41 1 of the Government Code are 
entitled to obrain CHRI from DPS or another criminal justice agency; however, those entities 
may not release CHRI except as provided by chapter 41 1 .  See gene~cilly id. $ 5  41 1.090 - 
.127. Furthermore, any CHRI oblained from DPS or any other criminal justice agency must 
be withheldunder section 552.101 of the Government Code in conjunction with Government 
Code chapter 41 1.  subchapter F. See Gov't Code (i 41 1.082(2)(B) (ter-m CHRI does not 
include driving record information). Accordingly, we agree that the department must 
withhold the CHRI that you have marked under section 552.101 of the Govei-nment Code in 
conjunction with federal law and chapter 41 1 of the Government Code. 

Section 552.101 also encornpasses the doctrine of common-law privacy, which protects 
information if ( I )  the inform;ition contains highly intimate or embarrassing facts the 
publicatioii of which would be highly objectionable to a reasonable person; and (2) the 
informatioil is not of legitimate concern to the public. I17di.s. F O L ~ I I ~ .  11. Tex. Iildzis. Accident 
Bci, 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be demonstrated. Iil. at 681-82. A compilation of an 
individual's criminal history is highly embarrassing information, the pr~blication of which 
would be highly objectionable to a reasonable person. Cf Uilited States Dep't qfJustice v. 
R~~porfei-.r Cori~nz. for  free ti or?^ ofthe Press, 489 U.S. 749, 764 (1989) (when considering 
prong regarding individual's privacy interest, court recognizeci distinction between public 
rccords found i n  courthoiise files ancl local police stations and cornpiled summary of 
inlol-mation and rioted that iniiiviiiual has significaiit pri\,acy iiiterest i n  cornpilation of oiic's 
crirninal history). Furthermore, \rJc finti illat ;I cornpilaiion of a private citireii's criminal 
i~i,story i s  generally not of legitimaie concern to tile public. We note, howeverl illat 
information is not private when it relates to an alleged offense for- which an individual is 
currently involved in the criminal justice system. C j  Gov't Code 8 41 1.08 1(b). Therefore, 
the department must withhold thc information we have marked under section 552.101 in 
conj~inction with common-law privacy. 
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You assert that some of the remaining information is excepted under section 552.130 of the 
Government Code, which provides which provides in part: 

(a) Information is excepted from the requirements of Section 552.02 I if the 
information relates to: 

( I)  a motor vehicle operator's or driver's license or permit issued by 
an agency of this state[.] 

Gov't Code 8 552.130(a). The department must withhold the drivel-s license number that we 
have marked under section 552.130 of  the Governtnent Code. 

Section 552.147 of the Government Code provides that "[tlhe social security number of a 
living person is excepted from" required public disclosure under the Act. Id. $552.147. The 
department may withhold the social security numbers we have marked pursuant to 
section 552.147 of the Government Code.' 

In summary, if the marked medical records are in the custody of the department as agent of 
the grandjury, then those records are not subject to the Act, and must not be released. I f  the 
medical records are s~thject to the Act. then they must be !-eleased only in accordance with 
the MPA. You must withhold the CIIRI we have marked under section 552.101 of the 
Government Code in conjunction with state and federal law, and the information we have 
marked under section 552.101 in conjunction withcommon-law privacy. You must withhold 
the drivers license number we have marked under section 552.130 and may withhold the 
social security number under section 552.147 of the Government Code. The remaining 
information must be released.' 

This letter- riiling is limited to the particular records at issue in this request and limited to the 
facts as gresented to LIS; therefore. this ruling must not be relied upon as a previous 
detei-min;ition regarclitrg ariy othei- I-ecoi-ds oi- any other circumsrances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 

'Section 552.147(h) of the Governtnent Code authorizes a govcrninental hody to rcdact a living 
pcrson's social security ni~niber irom public i-elease without the neccssity o i  requesting a decision fronr this 
office under ihc Act. Gov't Code $ 552.147th). 

'Wc i!otc that s<~!i?c of the itilbnnaLion hcing relcased contains infor~nat ion that would olliciwise bc 
cni~fidciitioi ~iiider sections S5? 101. 552.130 xiid 552.147 oi  (hi: (jovernmeirt Code. However, hccaose this 
inioniiatioii belongs to the rcqucsior, it  rnay not he witlrlicld i n  this inslance. Sp(, Gov't Code 5 552.02.3(a); 
Open Records Decision No. 481 :it 4 (1987) (privacy theories not i~nplicated when i~rdividual asks 
govcrnmcntai hody to providc liitn with inlot-t~ietion coi~cer-ning himself). Hou'cvei-. irthe dcpartinent rcccivcs 
another rey uest for this particular information from a diffcrcnt requestor, then the department slrould q a i n  seek 
a decision from this office. 
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from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this r ~ ~ l i n g  and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governnientai body to enforce this n~ling. 
Id. $ 552.32ICa). 

If this ruling I-equires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fiils to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The recluestor rnay also file a coinplaint with the district or 
county attorney. Id. S 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of P L ~ .  Safety v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, he 
sure that all charges for the information are at or below the legal amounts. Questions or 
compirtints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has qucsiions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

PA.&-- 
J~istin D. Gordon 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 275755 

Enc. Submitted documents 

c: Ms. Dorothy Lippincott 
602 Caballero Road 
Leander, Texas 78641 
(W/O enclosures) 


