ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 18,2007

Mr. S. Anthony Safi

Mounce, Green, Myers, Safi, Paxson & Galtzan
P.O. Box 1977

El Paso, Texas 79950-1977

OR2007-04449
Dear Mr. Saft:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 276579,

The El Paso Independent School District (the “district™), which you represent, received a
request for information related to the requestor’s client, a district employee. You state that
some of the requested information is being released to the requestor but claim that the
submitted information is excepted from disclosure under sections $52.101, 552.102, 552,108,
552.111, 552,117, and 552.135 of the Goveroment Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note that you have redacted some information from the submitted documents.
It appears that vou have redacted this information pursuant to the Family Educational Rights
and Privacy Act (“FERPA”). FERPA is not applicable to law enforcement records
maintained by the district police department that were created by the department for a law
enforcement purpose. See 20 U.S.C. § 1232g(a)4)(B)(ii); 34 C.FR. §§ 99.3,99.8. You
state that the documents at issue were “prepared and held by the [district] Police
Department.” Upon review, we find that you have redacted student-identifying information
from law enforcement records. However, the information you have redacted is not subject
o FERPA and may not be withheld on that basis. Because we can discern the nature of the
information that has been redacted, being deprived of this information does not inhibit our
ability to make a ruling in this instance. Nevertheless, be advised that a failure to provide
this office with requested information generally deprives us of the ability to determine
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whether information may be withheld and leaves this office with no alternative other than
ordering that the redacted information be released. See Gov’t Code §§ 552.301{e)(1XD)
{governmental body must provide this office with copy of “specific information requested”
or representative sample), 552.302.

Next, we note that the remaining information consists of unredacted education records. The
United States Department of Education Family Policy Compliance Office {the “DOE”)
recently informed this office that the FERPA does not permit state and local educational
authorities to disclose to this office, without parental consent, unredacted, personally
identifiable information contained in education records for the purpose of our review in the
open records ruling process under the Act.! Consequently, state and local educational
authorities that receive a request for education records from a member of the public under
the Act must not submit education records to this office in unredacted form, that is, in a form
in which “personally identifiable information™ is disclosed. See 34 C.ER. § 99.3 (defining
“personally identifiable information”). The remaining information is subject to FERPA.
See 34 CFR. § 99.8(b)(2)(I). Because our office is prohibited from reviewing these
education records to determine whether appropriate redactions under FERPA have been
made, we will not address the applicability of FERPA to the remaining information. Such
determinations under FERPA must be made by the educational authority in possession of the
education records.” However, we will consider the applicability of your remaining claimed
exceptions to disclosure to the submitted information.

Section 552.108(a}excepts from disclosure “[1lnformation held by alaw enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution of crime . . . if: (1)
release of the information would interfere with the detection, investigation, or prosecution
of crime.” Generally, a governmenta! body claiming section 552.108 must reasonably
explain how and why the release of the requested information would interfere with law
enforcement. See Gov’t Code §§ 552.108(a)(1), (b)(1}, 301{e)(1)A); see also Ex parte
Pruir, 551 S W .2d 706 (Tex. 1977). You state that the submitted law enforcement records
refate to a pending criminal investigation conducted by the district’s police department.
Based upon this representation, we conclude that the release of the submitted law
enforcement records would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ'g Co. v. City of Houston, 531 SW.2d 177 (Tex. Civ.
App—Houston [ 14th Dist.} 1975), writ ref 'd n.r.e. per curiam, 536 S.W .2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).

‘A copy of this letter may be found on the Office of the Attorney General’s website:
http/fwww.oag.state tx us/apinopen/og_resources.shtml.

In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or acrime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 53} SW.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd
e, 336 S.W.2d 559 (Tex. 1976). Thus, with the exception of the basic front-page offense
and arrest information, the district may withhold the submitted law enforcement records
under section 552.108(a)} 1).

We turn now to the remaining submitted information. Section 552.101 of the Government
Code excepts from public disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This
exception encompasses the doctrine of common-law privacy, which protects information if
(1) the information contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) the information is not of
legitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To establish the applicability of common-law privacy, both elements
of this test must be established. /d. at 681-82.

Section 552.102 of the Government Code excepts from public disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). Section 552.102(a) protects information that
relates to public officials and employees. The privacy analysis under section 552.102(a) is
the same as the common-law privacy test under section 552.101 and Industrial Foundation.
See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 8.W .2d 546, 549-51 (Tex. App.—
Austin 1983, writ ref’d n.re.) {(addressing statutory predecessor). Therefore, we will
determine whether any of the submitted information is protected by common-iaw privacy
under section 552.101.

Common-law privacy protects the specific types of information that are held to be intimate
or embarrassing in Industrial Foundation. See 540 5.W.2d at 683 (information relating to
sexual assault, pregrancy, mental or physical abuse in workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs).
This office has determined that other types of information also are private under
section 552.101. See generally Open Records Decision No. 659 at 4-5 (1999) (summarizing
informatton attorney general has held to be private). We have marked information that the
district must withhold under section 552,101 of the Government Code in conjunction with
common-law privacy. The remaining information is not intimate or embarrassing and may
not be withheld under section 552.101 or section 552.102.

You also claim that the remaining information may be withheld under section 552.111 of the
Government Code. Section 552.111 excepts from public disclosure “an interagency or
intraagency memorandum or letter that would not be available by law fo a party in litigation
with the agency.” Gov’t Code § 552.111. Section 552.111 encompasses the deliberative
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process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this
exception is to protect advice, opinion, and recommendation in the decisional process and
to encourage open and frank discussion in the deliberative process. See Austin v. City of San
Antonio, 630 S.W.2d 391, 394 {Tex. App.—San Antonio 1982, no writ); Open Records
Deciston No. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.11 1 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental
body’s policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy 1ssues among agency personnel. Id.; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnei-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that atfect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

The information at issue pertains to administrative and personnel matters; thus, we conclude
the district has failed to establish that the submitted information is subject to the deliberative
process privilege. Accordingly, the district may not withhold any of the remaining
information under section 552.111 of the Government Code.

You claim that portions of the remaining information are excepted from disclosure under
section 552.117 of the Government Code. Section 552.117(a)(1) excepts from disclosure the
home addresses and telephone numbers, social security numbers, and family member
information of current or former officials or employees of a governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
Whether a particular piece of information is protected by section 552.117(a)(1) must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). Therefore, to the extent the information we have marked pertains to current or
former district employee who timely elected confidentiality under section 552.024, the
district must withhold it pursuant to section 532.117(a)(1) of the Government Code.

Next, we address your claim that the remaining information may be withheld under
section 52,135 of the Government Code. This section provides in relevant part;

{a) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s
or persons’ possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.
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(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Id. § 552.135(a), (b). Because the legislature limited the protection of section 552.135 to the
identity of a person who reports a possible violation of “law,” a school district that seeks to
withhold information under that exception must clearly identify to this office the
specific civil, criminal, or regulatory law that is alleged to have been violated. See id.
§ 552.301(e)1)(A). Furthermore, section 552.135 only protects information that 1dentifies
an “imformer” as defined by subsection (a). See id. § 552.135(a). Upon review, we find that
you have not identified any individual in the submitted records who reported another
person’s possible violation of law or the specific civil, criminal, or regulatory law that is
alleged to have been violated. See id. We therefore conclude that the district may not
withhold any of the submitted information under section 552.135 of the Government Code.

In summary, other than basic information, the district may withhold the submitted law
enforcement records under section 552.108(a)(1) of the Government Code. The district must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. To the extent the employee at issue timely elected
confidentiality, the district must withhold the information we have marked under
section $52.117(a)(1) of the Government Code. The remaining information must bereleased
to the requestor. This ruling does not address the applicability of FERPA to the submitted
information. Should the district determine that all or portions of the submitted information
consists of “education records” subject to FERPA, the district must dispose of that
information in accordance with FERPA, rather than the Act.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmentai body
will either release the public records promptly pursvant to section 552.221{a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. 1f the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

V- G L i

L. Joseph James
Assistant Attorney General
Open Records Division

Lli/eeg
Ref:  ID# 276579
Enc.  Submitted documents

C Mr. Mark W. Robinett
' Brim, Arnett, Robinett, Hanner, Conners & McCormick, P.C.
2525 Wallingwood Drive, Building 14
Austin, Texas 78746
{w/0 enclosures)



