
G R E G  A B B O T T  

April 24,2007 

Mr. Michael Kregg Phillips 
Open Records Attorney 
Texas Department of Family and Protective Services 
P.O. Box 149030 
Austin, Texas 787 14-9030 

Dear Mr. Phillips: 

You ask whether certain informatioii is subject to required public disclosure under the 
Public Inforinatioil Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 276619. 

The Texas Department of Family and Protective Services (the "department") received a 
series of requests fron? two requestors for information relating to communications between 
the department and the Oi'fice of the Attoritey General (the "OAG") I-egarding a judgment 
entered by a Bastrop County court in a specified case. You claim that the requested 
information is excepted from disclos~~reunder sections 552.101,552.103: anti 552. I07 ofthe 
Gover~~ment Code. U'c also received arguments from the OAG. See Gov't Code 3 552.304 
(any persoil may submit written colnlnents stating why information at issue in request for 
attorney general decision should 01- sllo~~lct 1101 be reieased). We tii~ve consideird all of the 
submitted arguments and have reviewed the information you sitbmitted. 

We first note, :tnd you nchno~-i'lcdge. thz~t the depariment has not coiliplied with 
section 552.301 of thc Gover~~iircnt Code in !recluesting this tlccision. Section 552.301(b) 
lxovides that a governmental hociy iiiust ask for the atioriley general's decisioii and state the 
exceptioris to disclosure that i t  claiiiis iiot later than the tenth business day after the date of 
its receipt of the writteri request for information. Sf,(! C;ov't Code 5 552.301(b). 
Section 552.302 of tile Gover-nment Code provides that i f  a govei-nrnental body fails to 
coinply with section 552.301 ;the reclucsted information is presuiued to be subject to required 
p~lblic disclosure and must be reieasecl, u~ilcss there is a compelling reason to wiihholcl any 
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of the information. See id. $ 552.302; Hancock v. State Bd. of ins., 797 S.W.2d 379, 381 
(Tex. App.-Austin 1990, no writ). 

You indicate that the department received the instant requests on January 25, 2007. 
Accordingly, the department's ten-business-day deadline under section 552.301(h) was 
February 8, 2007. U'e received your request for this ciecision, which is dated 
February 14, 2007, on February 16. Thus, the department has failed to comply with 
section 552.301 in seeking this decision, and the submitted information is therefore presumed 
to be public under section 552.302. 

This statutory presuinption can generally be overcome when the information is confidential 
by law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3 
(1994), 325 at 2 (1982). Although the department seeks to withhold the submitted 
information under section 552.103 and on the basis of the attorney-client privilege under 
section 552.107, sections 552.103 and 552.107 are discretionary exceptions to disclosure that 
protect a governmental body's interests and may be waived. See Gov't Code 8 552.007; 
Dallas Area Rapid Trimsit v. Dallns Mori~ing iVci.l~s, 4 S.W.3d 469, 475-76 (Tex. App. - 
Dallas 1999, no pet.) (governmental body may waive Gov't Code 5 552.103); Open Records 
Decision Ko. 676 at 10-1 1 (2002) (attorney-client privilege under Gov't Code 5 552.107(1) 
may be waived); see also Open Records Decision Nos. 665 at 2 n.5 (discretionary exceptions 
generally), 663 at 5 (1999) (waiver of discretionary exceptions). The department's claims 
under sections 552.103 and 552.107 are not compelliiig reasons for non-disclosure under 
section 552.302. Therefore, the departnient inay not withhold any of the submitted 
information on the basis of its claims under sections 552.103 and 552.107. 

On the other hand, a compelling reason for non-disclosure under section 552.302 may be 
demonstrated for attorney-client privileged communications if i t  is shown that the release of 
the information would harm a third party. See Open Records Decision No. 676 at 12. 
Likewise, the interests of a third party under sectioii 552.103 can provide a coinpelling 
i-eason for no11-disclosure. See Open Records Decision No. 469 (1 987) (university could 
withhold information under statutory predecessor to Gov't Codc i; 552.103 to protect district 
attol-ncy's interest iii anticipated criminal litigatio~i). Accordingly, we will consider the 
OAG's assertion of the attorney-client privilege, as well as its claim under section 552.103. 
Likewise, because the depal-t~neiit's assertion of section 552.101 of the Government Code 
can provide aco~npelling reason forlion-disclosure, we will considei- the applicability ofthat 
exception. 

Section 552.107(1) protects information that comes within the attorney-client privilege. 
When asserting the attol-ney-client privilege, a governmental body has the burdeli of 
providing the i~ecessa~-y facts to demonstrate the clelnents of tile privilege i n  order to 
withhold the information at issue. Sec Open Records Decision No. 676 at 6-7 (2002). First. 
a go~ernmental body must dcinonstratc that the information constitutes or dociiiiients a 
commuiiication. Id. at 7. Second, the commuriication must have been niade "fot- tiic purpose 



Mr. Michael Kregg Phillips - Page 3 

of facilitating the rendition of professional legal services" to the client governmental body. 
S e e T ~ x .  R. EVID. 503(b)(I). The privilege does not apply when an attorney or representative 
is involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body. See In re Tex. Fnrrners Ins. Euch., 990 
S.W.2d 337, 340 (Tcx. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege 
does not apply if attorney acting in capacity other than that of attorney). Governmental 
attorneys often act in capacities other than that of professional legal counsel, such as 
administrators, investigators, or managers. Thus, tlte mere fact that o com~niinication 
involves ail attorney for the government does not demonstrate this element. Third, the 
privilege applies only to co~nrnunications between or among clients, client representatives, 
lawyers, and lawyer representatives. See TEX. R. Evm. 503(h)(l)(A), (B), (C), (D), (E). 
Thus, a governmental body rnirst inform this office of the identities and capacities of the 
individuals to whom each commilnication at issue has been made. Lastly, the attorney-client 
privilege applies only to a con$cic~nrinl communication, id. 503(h)(I), meaning i t  was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary for the trans~nission of the communication." Id. 503(a)(5). Whether a 
com~nunication meets this definition depeltds on the iiztent of the parties involved at the time 
the informatiorr was commiinicated. See Oshoi-rle 1,. JOIII~SOI~, 954 S.W.2d 180, 184 (Tex. 
App. - Waco 1997, n o  wi-it). Morcovei-, because the client may elect to waive the privilege 
at any time, a governmental body intist explain that the confidentiality o f a  cornmunication 
has heen maint;iined. Section 552.107(1) generally excepts ail entire co~nmunication that is 
de~nonstrated to be protccted by the attorney-client privilege unless otherwise waived by the 
govern~nental body. See IIuie t'. DeSizciro, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communicntion, iiicluding facts contained therein). 

The OAG states that the submitted information colisists of cornmu~iications hetween the 
department and the OAC; that wet-e made for the purpose of providing professional legal 
services to the departnient. The OAG also states that these communications were not 
intended to be :~nd have !tot been disclosed to thii-ti pel-sons other thari those to wltorn 
disclosu~-e was made in furthel-imcc of'the rentiition of'psolcssional legal seruiccs. Uiised on 
the OAG's repi-csentatioiis arid our review of the itiformation at issue, we coricluiie that the 
departn~eiit iilny \vithltold the submitted infor-iliation on behalf of' the OAG iirides 
section 552.107(1) of tile Go\ernnient Code. As we 21-e :ible to l~iake this determination, wc 
need not address scctioris 552.101 aiid 552.103. 

This Icttci- ruliiig is liiniited to the particular records at issiic i n  tliis ~sequest and limitcd to the 
facts as presented to us: therelbsc, this riding I I I L I S ~  riot be I-elied upon as ;I p~-evious 
deterii~iilatioii I-egarciing any other records 01- any othcl- circumstniiccs 

This ruling triggers important dcatilines regarding thc rights antl responsibilities of the 
goverl~rnental body anti of the requestor. FOI- examplc, governnieiital bodies arc pi-ohihitcd 
froin asking the attorney gcnerai to r.ecoitsidc~- this I-uiing. Gov'i Code 5 552.301 (f). If the 
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governmental body wants to challenge this ruling, the governmental body must appeal by - 
filing suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not cornaly with it, then both the requestor and the attorney - - 
general have the right to file suit against the governmental body to enforce this ruling. 
Id .  5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
infol-mation, tire governnrental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Cocie. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
ii-ee, at (877) 673-6839. The requestor may also file a co~nplaint with the district or coi~nty 
attorney. Id. 3 552.3215(e). 

IS this ruliiig requires or permits the governmental body to withhold all or some of the 
 requested iiiforrrration, the requestor can appeal that decision by suing the governmental 
body. I i l .  5 552.321(a); Texc~s Dep't ($Pub. Srrfeciiy v.  Gilhreatli. 842 S.W.2d 408, 41 I 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforination tr-iggers certain pi-ocedur-es for 
costs and charges to the requestor. If records arc released in compliance with this ruling, be 
slrre that all charges for the i~rformation are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Haclassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If tlre go\~crninental body, tlre requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is iio statutory cieadline for 
contactin J us, the attorney general prefers to recei\,e any corr~rnents within I0 calenciar days 
of the date or this riiliirg. 

Assista~?t Attorney (;encral 
Open Records Uivisioii 
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Ref: ID# 276619 

Enc: Submitted documents 

c: Ms. Deea Western and Mr. Tim Harmon 
186 Kona Drive 
Bastrop, Texas 78602 
(W/O enclosures) 

Ms. Karen Rabon 
Assistant Attorney General 
P~tblic Information Coordinator 
Office of the Attorney General 
P.O. Box 12548 
Austin, Texas 7871 1-2548 
(W/O enclosures) 


