
G R E G  A B B O T T  

April 23, 2007 

Ms. Margo Kaiser 
Staff Attorney - Open Records 
Texas Workforce Cornmission 
101 East 15'" Street 
Austin, Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether eel-tail1 info#-mation is subject to rccluireti public tlisclosui-e under rhe Public 
Information Act (the "Act"), chaplei. 552 of the Goveriiil~ent Code. Yoiir request was 
assigned ID# 276682. 

The Texas Workforce Commission (the "commission") received :I request for information 
pertaining to a specified discrimination charge. You state that you will velease a portion of 
tile requested iilformation. You ciai~ri titat the remaining inf(innr1tion is excepted from 
clisclosiire under sections 552. I 0  1 _ 552. I I I ,  and 552.147 ofthe Goverilment Code. We have 
considered the exceptions yoii ciaiin ant! rcviewed the subinittetl repl.eseiii;itive s:~mple of 
informatioil.' 

Initially, tlie coiniiiissioii ciaiiiis tiial tile suhiniited iiiiorinatic>ii is siii~jcci to tile Setleral 
Freedom of li~foi-mation Act ("l~O1A"). Scciioii 2000~-S(bj of titie 42 of the liriitcd States 
Code states in relevant pat-t the following: 

Whenevei- a charge is filetl by or on bcl~alf of a person elainli~ig to be 
aggrieved . . . allegi~ig that an einployer . . . !?as eng;ycd in an unlawful 

'\Vc assiiiiic ilic icpscscii!;ilivi~ ;!iiiplc 01 i-cci,iils suhiiiiiicil lo tliis iiiiici: is isiily rcjiresciiiniivc oiilic 
icq~~esteci recoiils ;!s ;I wi i i~ls .  .Ycc 0ixx1 I < t x ~ ~ i t l s  11ccisit)ii %<>\.  490 [ lC)SS), 407 ( i 9 X S j .  .I.liis opcii scctircls 
lciici- docs i i o t  sc:!cIr, and iiicsciosc <ii.i.s iioi auilii1!izc ilic c~iiiil~i~lciiiig oi. tiiiy i i t i i u i  icqiicsieil scciiids io ilic 

~ x i c i i i  tliat iiiosc iccosds coiiialii siil~siniiti;!lly diiicicni iypcs i iSi i i i i~si i i : i t i i~i i  ilia13 iliiii siihiiiiiicd to illis iiii!cc. 
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eniployment practice, the [Equal Einployment Opportunity Coinrnission (the 
"EEOC")] shall serve a notice of the charge. . . on such ernpioyer . . ., and 
shall make an investigatio~i thereof.. . . Charges shall not be made public by 
tire [EEOC]." 

42 U.S.C. 8 2000e-5(b). Tlie EEOC is authorized by stritule to utilize the services of state 
Fair e~uployniciit practices agencies to assist in meeting its statutory mandate to enforce laws 
prohibiting discrimination. See id. 8 2000~-4(g)(l j. The commissiori informs LIS tlint i t  has 
a contract with the EEOC to iiivestigate claims of einployinent tliscrirniiiation allegations. 
The coinmission asserts that under tlre terms ofthis contract, "access to charge and cornplaint 
filcs is govestred by FOIA; including the exceptions to disciosurc ii)iiird in the FOIA." The 
coinnlissio~l claims that because the EEOC would withhold the suhlnitted inforrnation under 
section 552(b)(5) of title 5 ofthe liiiited Stiites Code, the coininission should also withhold 
tliis information on this basis. Wc note, lrowcver. that FOTA is applicable to information 
l~eld by an agency of tlre federal govcminent. See 5 U.S.C. 6 55 l(1). The information at 
issue was crcatetl and is maintained by the commission, which is subject to tile state laws of 
Texas. See Attorney General Opiilioii MW-95 (1979) (FOIA exceptions apply to federal 
agencies, not to state agencies); Open Records Decision Nos. 496 (l988), 124 (1976); .see 

r i l s o  Open Records Decision No. 561 a1 7 n ,  3 (1990) (federal authorities rriay apply 
confidentiality principles found in FOIA differently ii-om way in which sucli principles ai-e 
appliecl ulidel- Texas open records law); Dciviilsorz 11. Georgin, 622 F.2d 895. 897 (5th 
Cir. 1980) (state governments are not subject to FOIA). Furti?eriiioi-e, this office has stated 
in numerous opil~ions that info[-matioir in the possession of agovernirientai body of the State 
of Texas is riot confidential or exccptctl from disclostire iiierely because the sanie 
iiifonn:ilioii is or n;o~ild be confidenti:iI 111 i l~e  11~1iids ofa feclei-a1 ;igeiicy. Set?, r.,q.; Attorriey 
Geiiei.al Opilrion MW-95 (1979) (iieitlicr FOIA nor Sedcral Privacy Act of 1974 applies to 
rccords iicld by stkite or local govci-nrncnta! bodies in 'Tcx;is); Ope11 Records Decision 
No. 124 (1976) (Tact that information held by federal ageticy is excepted by FOIA does not 
r~eccss;li-ily irie;in liiat sarnc il~foi-inatioir is cxceptcci i~i?tier tlie Act wliei~ held by Texas 
goverlimcntal body). I'ou (lo Trot cite to r111y federal law, nor arc we aware (if any si~ch law, 
that wotilti i ) l .e-c~~i~~t  tile ripplicability of the '4ct oilti allow tlrc EEOC to ni;ike FOIA 
:ipl>licablc to iiiforinatioii createil aiitl ~n;iintainccI by a si:iic agency. Sr r  Altoi-ncy Geirel.ai 
Opinion .I1\/[-830 (1987) @EOC l;ichs ;iiltiiorily to iccjiiirc a stale :rgcnc!; to ignol-c slate . , s~at~i tcs ) .  IIILIS,  you liavc not sliown how the contract i-ictwccn tiic EEOC aiiil tile 
comiiiissioii ni;ikcs FOIA ;ippiic;ihIe lo tlie coniinission i i ~  this instaiice. Accortiii~glq~, t!?e 
coinmissioii iiiay not witl~holdtlie siibiiriitcd iiihrinatioii p~irsuant to tliecxccptions availtihlc 
iiiideir FOIA. 

Sectioii 552. I0 I of the Govcrniriei~t Code cxccpts from disciosiirc "inSorrii;~tioii consitlci-ed 
to be confidc~?tial by law_ eillicr- constitutioi~;ll, siatutoi-y. or by judicial ticcisioli." Gov'l 
Cotie $ 552.10 1 .  This cxcepiion ciicoinprrsses iirivrmatioil protectetl by statutes. Pursiiant 
to section 21 ,203 of tlie Lahoi- Code; ihc coinrnissio~i iri;iy iii\'cstigate a conrplairit ol'an 
iu?lawfuI ein~iloy~iie~it pmctice. Sccj laah. Coilc 5 2 1.201: s c c  also iil. 5 8  21.00 15 (powers of 
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Commission on Human Rights under Labor Code chapter 21 transferred to commission's 
civil rights division), 21.201. Section 21.304 of the Labor Code provides that "jaln officer 
or employee of the commission may not disclose to the public information obtained by the 
commission under section 21.204 except as necessary to the conduct of a proceeding under 
this chapter." Id. $ 2 1.304. 

You indicate that tile ubinitted infbririatioii per-tains to a complaiiit of~inlawful einploy~neiit 
practices investigated by tile coininissioii unclcr section 21.204 aiid on belic~lf of the EEOC. 
We tlierefoi-e agree that tlie suhinitted information is confidential under sectioii 21.304 of the 
Labor Cotie. I-Iowever, we note t i n t  tiie requestor is the attorney of rccol-d for aparty to the 
complaint. Section 21.305 of the Labor Code concerns the release of coinrnission records 
to a party of a coinplaint filed under section 21.201 and provitles the following: 

(a) The commission shall adopt rules allowing a party to a complaint filed 
under Section 21.201 reasoilable access to commission records relating to the 
complaint. 

(b) LJnless the coinplaiiit is resolvctl tl~rougli a voliintciry settle~i~cnt or 
conciliation, on tile written rccjucst of a pal-ty tiie execulive tiit-ector sllall 
allow tlie party access to the co~niiiission rccortls: 

( I)  after the filial action of the commission: or 

(2) if a civil action relatiiig to the coinplaint is filed in fedei-a1 court 
alleging a violation of federal law. 

Id .  3 21.105. lii this case, tile co~iii?iissioii i?as take11 final actioii, and tile coiiiplainaiit has 
i~pparcntly bsouglit an ac~ioii i i i  letieral cour~: tiiei-eforc scitioii 21 3 0 5  is :ipplicabIe. At 
sectioir 8 19.92 of title 40 of tlie Tcx:is Atiiiiiiiistrative Cocle, [lie coiiimissioii iias aciopted 
I-tiles tliat govern access to its rccords h j  npaity to ;i con1pl;iint. Scctioi~ 8 19.92 131-ovides the 
followiiig: 

(a) PLIJ-suant to Texas Labor Cotic 8 21.304 and $ 21.305, [the coiiimission] 
shall, on \vritteii rcquest of aparty to apcrfectetl coinplaiiit filed under Texas 
L;rhor Cotic $ 21.201, allow tlie party access to the [coii~mission'sj recoitis, 
~iniess tile perfecteil co~iil)I;iiiir has hccii res~I \ ' c~ l  t111-o~gl? ;I \'oluiitiii)~ 
scllic~iic~it or coiicili;~~ii)ii .I_! , c ...' L C  iiiciit: 

(2) i S  a pal-ty to the perSccted co~iipl;iint or tile party's attori~cy 
certifies i n  writing that a civil actioii rciatii~g to the pesi'ectccl 
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complaiiit is pending in federal court alleging a violation of federal 
law. 

(h) Pursuant to the authority granted the [c]ommission in Texas Labor Code 
$ 21.305, reasonable access shall not include access to the rollowing: 

(I)  iiiformation excepted from required disclosure tinder Texas 
Government Code. chapter 552; or 

(2) iiivesligator notes 

32 Tex. Reg. 553-4 (2007) (to be codified as an ameiitiment to 40 T.A.C. 3 819.92).' The 
commission states that tire "purpose of the rule aiiiendment is to clarify in rule the 
[c]ommission's deterrninatiou of what materials are available to tlie parties in a civil rights 
matter and what ~naterials are beyond what would constitute reasoiiable access to the file." 
Id .  at 553. A governmental body i n u t  have statutory authority to proiiiulgate a rule. See 
Railr(1~2~I Coi?li:?'i7 ).'ARC0 Oil, 876 S.W.2d 473 (Tex. App.-Austin 1994, writ deriied). A 
governmental body has no authority to aclopt a stile that is iiiconsistent with existing state 
law. Id.;  see also fiklgei.vood Iildep. Sch. I)i.st. v. Merio, 917 S.W.2d 7 17, 750 (Tex. 1995); 
Attorney General Opinioil (;A-497 (2006) (in deciding whether govei-ninental body lias 
exceeded its riilcmaking powers, detcr~iiinative factor is wliether provisions of rule are i l l  

11;umony with general objectives of statute at issue). 

As noted above, sectio~i 21.305 of t l~e Labor Code requires the release of coininissio~i 
co~iiplaint records to a party to a coiilplai~it uiider certain circi~instances. S(<i? Lab. 
Code $ 21.305. 111 correspondence to our office, you contend that under sectioii 8 19.92(b) 
of the rule, the Act's exceptions apply to witlihold information in a conimission file even 
when requested hy a pat-ty to the coiniplaint. See 40 T.A.C. 5 819.92(h). Section 21 -305 of 
the Labor Code states that the coinmissioii "shtril allow tile party nccess to the co~iimissioii's 
rccorcts." Scr Lab. Code $; 21.305 (cinpliasis atltlcdj. The coniri?ission's I-ule in 
siihsectioii X 111.92(hj opei-ales :is n denial of access to comp1;iint inSorin;ition provided by 
suhscctiori X 19.92(~1). Sitr 40'TA.C. 5 8 111.92. FLII-thcr, tlie r~11c ~ o i ~ l ~ l i ~ t s  \\,it11 tlie i-ciandated 
party access provided by section 2 1.105 oi' tile Lahor Cotle. 'Tlic coiiiiiiission siibniits no 
iirguinelits or explanation to resolve tliis conliict and s~ihmits no ;~~-guiiicnts to suppoi-t its 
coirclusioti illat section 2 1.305's grant ol'airfliority to p~orniiigatc rtrles I-egartlii~g rcnsonable 
access permits t h ~ :  conimission to clcny p;ii-ty access entirely. Being titiahle to I-csolve this 

? ~ i , ~  coiiiinissioii s ~ i t e s  that tlie aiiiciiilcd rule was ;al(~picii ~p~ii-sii;itit [(I scctiiinh 301.00i5 aiid 

302.0(12(il) (rl'tlic 1,;il111r Crdc, "wiiizli proviilc tlic jc]iiiiiiiiissii,ii wilt1 tiic ;iiiiiii.~rii,v l o  ;!iIiipt. iiiiiciiil. or rcl,e;il 
siicli riiles ;is 11 ileciris ncccss;iiy hi- :tic crieciivc ailiiiiiiistsaiioii 01' /coiiiiiiissiorij scrviccs ;iiiiI ociivitics." 12 
I 'cr .  Reg. 55-1, l'iiii coiiiiiiissii~n also st;ilcs i!i:ii scciioii 2 1.305 ill, LIic I..ahor Cildc "jirovides tlic jc]oiniiiissioii 
ivitli :lie ; i i i i l io i i ly  io adopi iulcs ;illi~u.irig n ji;isly 10 e ci~inj i ini i i i  filcd iuiiici $21.201 ic:isi,ii:ihic :rcccss ti, 

Ic/rjiiiiiiissii,ii i-ccoiils i-cl;iti$i; i!) ilie c(iiii~~I;iiiil." i r l .  



Ms. Margo Kaiser - Page 5 

conflict, we cannot find that r ~ ~ l e  819.92(b) operates in harmony with the general objectives 
of section 21.305 of the Labor Code. Thus, we must make our determination under 
section 21.305 of the Labor Code. See Edgeitboorf: 917 S.W.2d at 750. 

In this case, as we have previously noted, final agency action has been taken and a civil 
action has apparently been filed. You do not infonn us that the complaint was resolved 
through a voluiittrry settleinent or conciliation agreei~ient. Thus, piirsuant to sectiolis 2 1.305 
and 819.92(a), t11e uecjuestor lias a riglit of~iccess to ihe coi~iinission's records I-elatit~g to the 
coinplaint 

Turi~ing to your section 552. 1 1 I claim; we note that this office lias lolig Ileld that information 
that is specifically made public by statute may not be withheld fi-orn the public under any of 
the exceptions to public disclosure under the Act. See e.g., Open Records Decision Nos. 544 
(1990): 378 (1983), 161 (1977), 146 (1976). You coiltend, however, that submitted 
ii~forination is excepted from disclosure under section 552.11 1 .  111 support of your 
coi~teiition, you claim that, in  hfcice v. EEOC, 37 F. Supp.2d 1 144 (E.D. Mo. 19991, a federal 
court recognized a similar exception by finding that "tlie EEOC could withilold an 
investigatoi-'s menior;~iiduin 21,s prei1eci.sioii;il uilder [FOIAI ;is p i - i  of tile deliberative 
131-ocess." 111 tlic Mote ticcisioll; liowe\~er, tliei-e was no access provision analogous to 
sectioils 21.305 and 8 19.92(a). 'The coiirt did not have to dccitle whether the EEOC inay 
withhold the dociiirieiit ~incler section 552(b)(5) of title 5 of the Uliited Statcs Code despite 
the applicability of an access provision. U'e therefore conclude that the present case is 
distinguishable from the court's decision in Mucc?. Furthermore, in Open Records Decision 
No. 534 (1989), this office examined whether the statutory predecessor to section 2 1.304 of 
the Labor Code protected from disclosure the Co~nmission on Hu~nan Rights' investigative 
files iiito di,scrimiiiatioi~ uiiarges t'ilcil with the EEOC. We stated that, while the statutory 
~wcdecessor to scction 2 I .104 of tile Labor (lode madc coniidciiti;il all iiifoi-matioi~ collected 
or created hy tlic Co~iiinissioii on Il~iiiiaii liighis durii~g its iii\,cstigation or ;I coiiiljlaint. 
"[t]his docs not i?ic;in, liowevci-, that tlie coiiiii~issioii is ;iutiiorizetl to t l i i o l  the 
inforrnatioii f'ro!n the parlies suh,ject to ihe ii1vcstigation." S r r  Opeii Records Dccision 
No. 534 at 7 (1989). Tlicrei'ore, we concl~~cieti that the I-elease provision grants aspeciai I-ight 
of access to a party to acoiirplaint. 'Thus, because access to thccomniission's records created 
uiider section 21.201 is governed by scctioiis 21.305 and 819.92(a), we cietermiilc that the 
submitted ii?fo~-mation m;iy 1101 bc williheld hy the co~nmissioii under section 552.1 1 1 .  

Scctioii 552.101 also ci~conipasses 21.207(11) of tlie l.,abor Code, which provides ii i  part as 
follo~$:s: 

(17) Wiilioiit tile \\I-iiten coiisciit 01' the coi~iplaiiiaiit iiiitl rcspoiidciit, the 
coiii~iiissioi~. its ex~c~i t ive  dircctoi-, or its otlier officcrs or eiiil?loyees inay not 
tlisclosc to the public iiiforin;ition :ih~ut tile cft'oi-ts iii a particular case ti) 
resolve a11 ;~llcgccl tiisc~-iminatot-y pi-actice by conference, conciliation, or 
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persuasion, regardless of whether there is a deterillinlitioir of reasonable 
cause. 

Labor Code 3 21.207(b). You icidicate that the information you have mat-ked consists of 
information regarding efforts at mediation or conciliation between the parties to the dispute, 
and you inform us that the coinmissioii has not received the written consent of both parties 
to release this information. Based on your representations and our review, we determine that 
the information you have marked concerning efforts at mediation or conciliation is 
confidential pursuant to section 21.207(b) of the Labor Code and must be withheld under 
section 552.101 of the Gover~iment Code on that basis. 

You also assert t l i ~ r t  portions oftlie s~ibmiiteil iiifot-matioil aic excepted fiom disclosure uirdel- 
section 552.14'7 of the Govc~-i i i~~ci~t  Cocle. However-, t>ecai~sc the ~-ecjilestor i n  this instance 
has a statutory right of access to the ii~So~-i-ii~ition at issue, the coinnlission may not withhold 
ally of this infor~nation from the requestor pursuant to section 55'. 147 of the  Government 
Code. See Open Records Decision Nos. 623 at 3 (1994) (exceplions in the Act generally 
inapplicable to information that statutes expressly rnakepiiblic), 61 3 at 4 (1993) (exceptions 
i l l  Act cannot impinge on statutory right of access to information), 451 (1986) (specific 
statutory right of access provisions ovei-come general exceptioirs to clisclos~ire tinder the 
Act.). 

In summary; you inust withhold the coiicili;ltion and ineciiatio~i inSorm;rtion you iliarketl 
iiiidcr section 552. I01 of tlic Guvcsi~~nciit Code i i i  coil.juiiction with section 2 1.107 of the 
Labor Code. Y ~ L I  must release the rciiiaining information to the 1-ec1uestor. 

Tliis ruling triggei-s important deadlilies regarding the rights and responsibilities of the 
governmental body and of the requestor. For exaniple, goverlii~iental bodies are prohibited 
from asking the attorney gelieral to reconsitier this ruling. Gov't Code 3 552.301 (I ) .  If the 
governmental body waiils to cl?;rlIe~igc this ruling. tire goveriiment;iI body inust ;ippeal by 
filing suit i n  TI-clvis Couiity withiti 3Ocnle11tlar tl;~q's. /<I. 3 55:!.324(b). 111 ortlci- lo gel the kill 
I)eiiefit of siicli a11 appcul. the gavel-nnientcil hociy iiiiist Iile stlit within 10 calciidai- days. 
10. t; 552.353(b)(i), (c). I S  tlic govci-i;~nei~tal body docs ilo! al)i,cnl this i~iliiig and the 
goverii~nciittil body tloes iiot co11i1)Iy \villi i t .  tile11 hotti the i.ccjucstoi. ctiiii  the iittoi-ncy 
gencral 11;ive the right to filc siiit tigaiiist tlic go\'eriiiiie~itaI body to enfoi-ce this ruliiig. 
Id .  5 552.32 1 (a). 

I f  this ruling requires tlic govern~iieirtal hody to sclcase ail 01- I oS the rcqucstetl 
informatioil, the govcrnrnei~tal hody is rcsporrsiblc fol- Iakiiig tlic next step. Bascil on the 
stcrmte, the attorney ge~iei-ai expects th;li, upon receiving this ruling, the go\'eriiincntal body 
i l l  eitlrel- releirse ilic piihlic ~.ecortis pro~,iptly piissuairt to section 552.221(;1) of the 
(;ovc~-ninent (:oilc oi- file a Iaws~iit clialleiigi~ig this ruliiig piil-suni~L to section 552.324 oflhe 
Govcriiinent Code. I S  the govcrnmcntal body fails to ilo otre of these tlliiigs. tI1e1i thc 
rcc]ucstos shoiiltl repoi-1 that Sailii~-r to the atloriicy genet-al's Open (;overi~ti?cnl Ilotliire, 
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Icl. 6 552.321(a); 7i.xci.s Dep't of P L ~ .  Snfeo v. Giihrecith, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remernbet- that under tile Act the release of information triggers certain proceiiures for 
costs and charges to the recluestor. If records are released i n  compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, tlie attorney general prefers to receive any coinments within 10 calendar days 
oi'tlic date of this r~~l ing .  

Sincerely, 

" / I,. Joseph James 
Assistant Attorney General 
Ope11 Records Division 

C: Mr. Stuart Smith 
N;ima~i, Howell, Smith &Lee 
I'.O. Box 1470 
Waco, Texas 76703 


