
G R E G  A B B O T T  

April 24,2007 

Ms. Margo Kaiser 
Staff Attorney - Open Records 
Texas Workforce Commission 
101 East 15'" Street 
Austin, Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 275385. 

The Texas Workforce Commission (the "commission") received a request for the 
commission's file relating to a specified charge of discrimination and unemployment claims 
made by a named individual. You state that you will provide the requestor with a portion of 
the requested information. You claim that the remaining information is excepted from 
disclosure under sections 552.101 and 552.111 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information.' 

Initially, the cominission claims that tile submitted information is subject to the federal 
Freedoin of Inforination Act ("FOIA"). Section 2000~-5(b) ol'titlc 42 of the ijt~itcd States 
Code states in relevant part the iollowing: 

'We assuine that the "represcntative sample" of records subiiiitted to this office is truly rcprescntativc 
of ihc requested records as n whole. See Open Records Decision Nos. 499 (I988), 497 (1988). This open 
records letter does not reach. and thcrcforc does not authorize the witliholdiiig of, any other requested records 
to the cxtent ihai those records contain substaiitially different types of ioibrnration illan that subniiticd to this 
office. 
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Whenever a charge is filed by or on behalf of a person claiming to be 
aggrieved . . . alleging that an einployer . . . has engaged in an unlawful 
employment practice, the [Equal Employment Opportunity Commission (the 
"EEOC")] shall serve a notice of the charge. . . on such employer . . ., and 
shall make an investigation thereof. . . . Charges shall not be made public by 
the [EEOC]." 

42 U.S.C. $2000e-5(b). The EEOC is authorized by statute to utilize the services of state 
fair employment practices agencies to assist in meeting its statutory mandate to enforce laws 
prohibiting discrimination. See id. s2000e-4(g)(l). The commission informs us that i t  has 
a contract with the EEOC to investigate claims of employment discrimination allegations. 
The coinmission asserts that under the terms of this contract, "access tocharge and complaint 
files is governed by FOIA, including the exceptions to disclosure found in the FOIA." The 
commission claims that because theEEOC would withhold the submitted information under 
section 552(b)(5) of title 5 of the United States Code, the commission should also withhold 
this information on this basis. We note, however, that FOIA is applicable to information 
held by an agency of the federal government. See 5 U.S.C. $ 551(1). The information at 
issue was created and is maintained by the commission, which is subject to the state laws of 
Texas. See Attorney General Opinion MW-95 (1979) (FOIA exceptions apply to federal 
agencies, not to state agencies); Open Records Decision Nos. 496 (1988), 124 (1976); see 
rrlso Open Records Decision No. 561 at 7 n.  3 (1990) (federal a~rthorities may apply 
confidentiality principles fo~lnd in FOIA differently from way in which such principles are 
applied under Texas open records law): Dcividson v. Georgia, 622 F.2d 895, 897 (5th 
Cir. 1980) (state governments are not subject to FOIA). Furthermore, this office has stated 
in numerous opinions that information in the possession of a governmental body of the 
State of Texas is not confidential or excepted from disclosure merely because the same 
information is or would be confidential in the hands of a federal agency. See, e.g., Attorney 
General Opinion MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held by state or local governmental bodies in Texas); Open Records Decision 
No. 124 ( 1  976) (fact that infoormation held by federal agency is excepted by FOIA does not 
necessarily mean that same information is exceptecl under the Act when lield by Texas 
governmental body). You do not cite to any federal law, nor are we aware of any such law, 
that would pre-empt the applicability of the Act and allow the EEOC to make FOIA 
applicable to information created and maintained by a state agency. See Attorney General 
Opinion JM-830 (1987) (EEOC lacks authority to require a state agency to ignore state 
statutes). Thus, you have not shown how the contract between the EEOC arid the 
commission makes FOIA applicable to the com~nission in this instance. Accordingly, the 
commission may not withholcl thesubmitted information pursuant to theexceptions available 
under FOIA. 

Section 552.101 of the Government Code excepts k o ~ n  disclosure "infol-malion considered 
to be confitle~~tial by law. either consliti~tional, st;itutory, or by judicial decision." Gov't 
Code 5 552.101. This cxceplion encomprisses information protected by statutes. Pursuant 
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to section 21.204 of the Labor Code, the commission may investigate a complaint of an 
unlawful employment practice. See Lab. Code § 21.204; see also id. 8s 21.001 5 (powers of 
Commission on Human Rights under Labor Code chapter 21 transferred to commission's 
civil rights division), 21.201. Section 21.304 of the Labor Code provides that "[aln officer 
or employee of the commission may not disclose to the public information obtained by the 
commission under section 21.204 except as necessary to the conduct of a proceeding under 
this chapter." Id. 5 2 1.304. 

You indicate that the submitted information pertains to a complaint of unlawful employment 
practices investigated by the commission under section 21.204 and on behalf of the EEOC. 
We therefore agree that the submitted information is confidential under section 21.304 of the 
Labor Code. However, you inform us that the requestor is the attorney of record for a party 
to the complaint. Section 2 1.305 of the Labor Code concerns the release of commission 
records to a party of a complaint filed under section 21.201 and provides the following: 

(a) The commission shall adopt rules allowing a party to a complaint filed 
under Section 2 1.20 1 reasonable access to commission records relating to the 
complaint. 

(b) Unless the complaint is resolved through a voluntary settlement or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the commission records: 

(1) after the final action of the commission; 01 

(2) if a civil act?o~i relating to the complaint is filed in fcderal court 
alleging a violation of federal law. 

Id. 21.305. In this case, the commission has taken final action. and the complainant has 
apparently brought an action in federal court; therefore section 2 1.305 is applicable. At 
section 8 19.92 of title 40 of the Texas Administrative Code, the commission has adopted 
rules that govern access to its records by aparty to acomplaint. Sectiolr 819.92 provides the 
following: 

(a) Pursuant to Texas Labol- Code $ 21.304 and 5 2 1.305, [the commission] 
shall, on WI-itten request of a party ton pcrfe.ctcd colnplainl filed under Tcxas 
Labor Code $ 21.201, allow the party access to the [commission's] records, 
unless the perfected complaint has been resolved through a vol~~ntai-y 
settlement or conciliation agreement: 

[ I )  following the final action of the [commission]; or 
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(2) if a party to the perfected complaint or the party's attorney 
certifies in writing that a civil action relating to the perfected 
complaint is pending in federal court alleging a violation of federal 
law. 

(b) Pursuant to the authority granted the [c]ommission in Texas Labor Code 
5 21.305, reasonable access shall not include access to the following: 

(1) information excepted from required disclosure under 
Texas Government Code, chapter 552; or 

(2) investigator notes 

32 Tex. Reg. 553-4 (2007) (to be codified as an amendment to 40 T.A.C. 8 8 l9.92).' The 
commission states that the "purpose of the rule amendment is to clarify in rule the 
[c]ommission's determination of what materials are available to the parties in a civil rights 
matter and what materials are beyond what would constitute reasonable access to the file." 
Id. at 553. A governmental body must have statutory authority to promulgate a rule. See 
Railroad Coirzrn'n v ARC0 Oil, 876 S.W.2d 473 (Tex. App.-Austin 1994, writ denied). A 
governmental body has no authority to adopt a rcile that is inconsistent with existing state 
law. Id.; see cdso E<i,qervood llzdep. Scil. Dist. 1). Meilo, 9 17 S.W.2d 7 17, 750 (Tex. 1995); 
Attorney General Opinion GA-497 (2006) ( i n  deciding whether governmental body has 
exceeded its rulemaking powers, determinative factor is whether provisions of rule are in 
harmony with general objectives of statute at issue). 

As noted above, section 21.305 of the Labor Code requires the release of commission 
complaint records to a party to a complaint under certain circumstances. See Lab. 
Code 5 2 1.305. In correspondence to our office, you contend that under section 8 19.92(b) 
of the rule, the Act's exceptions apply to withhold information in a commission file even 
when requested by a party to the complaint. See 40 T.A.C. $ 819.92(b). Section 21.305 of 
the Labor Code states that the commission ".sl~i~ll  allow the pat-iy access to the comrnission's 
t-ccorcis." See Lab. Codc $ 21.305 (emphasis adcteci). The commission's rule in 
subsection 8 19.92(b) operdtcs as a denial of access to complait~t information provided by 
subsection 8 19.92(a). See40T.A.C. $ 819.92. Further, the rule conflicts with the mandated 
party access provided by section 21.305 of the Labor Code. The commission submits no 
arguments or explanation to resolve this conflict and submits no arguments to support its 

'7'he commission states that the atiiended rule was adopted pursuant to sections 301.0015 and 
102.002(d) o i  the Labor Codc, "bvliich provide tlie /c]oininission with tlie aitthol-ily to adopt. anrend, or repeal 
such rules as i t  deems necessary for  ilic cl'ieciivc aiIininisti-;iiioii of jcoininissioii/ c rv ices  aiid activities." 32 
Tex. Rcg. 554. 'Yhc coiiiiiiission nisi, states iliat scciion 21 ,305 iiltlic Lnhoi Codc 'j>rovidcs lire jc /oiiiiiiissioii 
wit11 tire nutl ioi i iy l o  adopi iiiles alioi%~tng ;I p;liny lo a compl;~iiil Sileil uiidcs 421.201 ieasonnblc ilccess to 
[c/ommission records relaliiig to tlie co~nplaint." lii. 
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resolve an alleged discriminatory practice by conference, conciliation, or 
persuasion, regardless of whether there is a determination of reasonable 
cause. 

Labor Code 5 21.207(b). You indicate that the information you have marked consists of 
information regarding efforts at mediation or conciliation between the parties to the dispute, 
and you inform us that the comniission has not received the written consent of both parties 
to release this information. Based on your representations and our review, we determine that 
the information you have marked concerning efforts at mediation or conciliation is 
confidential pursuant to section 21.207(b) of the Labor Code and must be withheld under 
section 552.101 of the Government Code on that basis. 

In summary, you must withhold the conciliation and mediation information you marked 
under section 552.101 of the Government Code in conjunction with section 21.107 of the 
Labor Code. You must release the remaining information to the requestor. 

This letter ruling is limited to the particular records at issue iir this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. S 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governinental body does not appeal this riiling and the 
governmental body does not comply with it,  then both tile requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 8 552.321(a). 

If this ruling requires the governmental body to releasc all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.22l(a) of the 
Government Code or file a Iawsiiit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the govcriimcntal body fails to do one oi' these things. then the 
requestor shoiild report that I'riilure to ihc attorney general's Ope11 Government Hotlinc, 
toll free, at (877) 673-6839. Tlre requestor may also file a cornplaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this r ~ ~ l i n g  requires or permits the governmental body to withliold all or some of the 
req~~ested information, the irequestor can appeal that decision by suing the governmental 
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body. Id. $ 552.321(a); Texas Dep ' t  of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Althoi~gh there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Justin eA'&- . Gordon 
Assistant Attorney General 
Open Records Division 

Ref: ID# 275385 

Enc. Submitted documents 

c: Ms. Dawn Furcht 
Paralegal 
Epstein Becker Green Wickliff & I-fall, P.C 
Lincoln Plaza 
500 North Akard Street, Suite 200 
Dallas, Texas 75201-3306 
(W/O enclosures) 


