
G R E G  A B B O T T  

May 2,2007 

Mr. Thomas D. McClure 
Assistant General Counsel 
Texas Department of State Health Services 
I I0  West 49Ih Street 
Austin, Texas 78756 

Dear Mr. McClure: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 27725 1. 

The Texas Department of State Health Services (the "department") received a request for the 
requestor's personnel file.' You state that you will release some of the requested information 
to the requestor. You claim that the portions of the submitted information are excepted from 
disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. 

Initially, we note and you acknowledge that the department has not complied with the 
procedural requirements of section 552.301 of the Governmental Code in requesting this 
ruling. See Gov't Code 5 552.301(b), (e). Pursuant to section 552.302 of the Government 
Code, a governmental body's failure to comply with the procedural requirements of 
section 552.301 results in the legal presumption that the information is public and must be 
released unless a governmental body demonstrates a compelling reason to withhold the 
information to overcome this presumption. See Hancock v. Stare Bd. of Ins., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to Gov't Code 5 552.302); Open Records Decision No. 3 19 (1982). This office 
has held that a compelling reason exists to withhold information when the information is 
confidential by another source of law or affects third party interests. See Open Records 
Decision No. 150 (1977). Because section 552.101 of the Government Code can provide a 
compelling reason to withhold information, we will address your arguments under this 
exception. 

'see Gov't Code 5 552.222(b) (governmental body may communicate with requestor for 
purpose of clarifying or narrowing request for information). 
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You argue that the information you have marked should be withheld under the doctrines of 
common-law and constitutional privacy, which are encompassed by section 552.101 of the 
Government Code. Section 552.101 excepts from disclosure "information considered to be 
confidential by law, either constitutional. statutory, or by judicial decision." Gov't C o d e  
$ 552.101. Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual's interest i n  avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which incl~ide matters related 
to marriage, procreation, contraception, family relationships, andchild rearing and education. 
In'. The second type of constit~rtional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id. The scope  
of information protected is narrower than that under the common-law doctrine of privacy; 
the information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Rcirnie v. Cih of Hedivig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After reviewing the 
information at issue, we find that no portion of i t  is protected by constitutional privacy. 
Therefore, the department may not withhold any of the s~tbmitted information under  
section 552.101 of the Government Code on that basis. 

Common-law privacy protects information if ( I )  the information contains highly intimate or 
embarrassing facts, the piiblication of which would be highly objectionable to a reasonable 
person, and (2) the information is not of legitimate concern to the public. Indils. F o ~ t n d .  v. 
Tex. 111dils. Acciclent Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information 
considered intimate and embarrassing by the Texas Supreme Court in Indiistric~l Foi i~~rlnt inr~ 
included information relating to sexual assault, pregnancy, mental or physical abuse i n  the 
workplace, illegitimatechildren,psychiatric treatmentof mental disorders, attempted suicide, 
and injuries to sexual organs. Id. at 683. However, information relating to public  
employees and public employment is generally a matter of legitimate public interest. See, 
e.g., Open Records Decision Nos. 470 at 4 (1987) (job performance does not generally 
constitiite public employee's private affairs), 405 at 2 (1983) (manner in which public  
employee's job was performed cannot be said to be of minimal public interest). Upon  
review, we find that the information at issue is either not intimate or embarrassing o r  i s  of 
a legitimate public interest. Thus, none of the information at issue is confidential under  
common-law privacy and the department may not withhold any of the submitted information 
under section 552.101 of the Government Code on that basis. As you raise no further 
exceptions to disclosure, the submitted information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited t o  the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(t). If the 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. S 552.324(b). In order to get the full 
benefit of such an appeal. the governmental body must file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the governmental body does not appeal this ri~ling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id.  
8 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsitit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of  the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a): Texas Dep'r of Pub. Safe0 v. Gilbreutlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor, I f  records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Jaime L. Flores 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 277251 

Enc. Submitted documents 

c: Ms. Gina Holden 
10505 IH 35 South, #I825 
Austin, Texas 78747 
(W/O enclosures) 


