
G R E G  A B B O T T  

May 2,2007 

Ms. April M. Virnig 
Taylor Olson Adkins Sralla Elam 
6000 Western Place, Suite 200 
Fort Worth, Texas 76107-4654 

Dear Ms. Virnig: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 277455. 

The City of Kennedaie (the "city"), which you represent, received two requests for 
information related to an automobile accident that resulted in two fatalities. You claim that 
the requested information is excepted from disclosure under sections 552.101, 552.130, 
and 552.136 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted representative sample of information.' 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.1 01. Tbis section encompasses confidential criminal history record information 
("CHRI") generated by the National Crime Information Center or by the Texas Criine 
Information Center. Section41 1.053 ofthe Government Code deems confideiltial CHRI that 
the Department of Public Safety ("DPS") maintains, except that DPS may disseminate this 
infonnation as provided in chapter 41 1, subchapter F of the Government Code. See Gov't 
Code 5 41 1.083. Sections 41 1.083(b)(l) and 41 1.089(a) authorize a criminal justice agency 
to obtain CHRI; however, a criminaljustice agency may not release CHRI except to another 

I We assume that the "representative sample" of records submitted to this office is tnily representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). Tbis open 
records letter does not reach, and therefore does not authorize the withholding of. any other reqirested records 
to the extent that those records contain substantially different types of infonnation than that sirbmilted to this 
office. 
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criminal justice agency for a criminal justice purpose. Id. 5 41 1.089(b)(l). Other entities 
specified in chapter 41 1 of the Government Code are entitled to obtain CHRI from DPS or 
another criminal justice agency; however, those entities may not release CHRI except as 
provided by chapter 411. See generally id. $5 411.090 - ,127. Furthermore, any CHRI 
obtained from DPS or any other criminal justice agency must be withheld under 
section 552.101 ofthe Government Codein conjunction withGovernment Codechapter41 1, 
subchapter F. Upon review, we find that no portion ofthe submitted information constitutes 
criminal history for purposes of chapter 41 1. Therefore, none of the submitted information 
may be withheld on that basis. 

Section 552.101 also encompasses the doctrines ofcommon-law and constitutional privacv. 
Common-law privacy protects information if i t  (1) contains highly intimate or embarrassing 
facts the publication ofwhich would be highly objectionable to a reasonable person and (2) . .  . 

is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bcl., 540 
S. W.2d 668,685 (Tex. 1976). The type ofinfomation considered intimate and embarrassing 
by the Texas Supreme Court in Indz~strialFoundat~on included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. 

Constitutional privacy co~lsists of two interrelated types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure ofpersonal matters. Open Records DecisionNo. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
Icl. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know infom~ation ofpublic concern. Id. The scope 
of information protected under constitutional privacy is narrower than that under the 
common-law doctrine of privacy; the information must concern the "most intimate aspects 
of human affairs." Id. at 5 (citing Rrimie v. City o j H e c f ~ ~ i g  Village, 765 F.2d 490 (5th 
Cir. 1985)). 

Because "the right ofprivacy is purely personal," that right "terminates upon the death of the 
person whose privacy is invaded." Moore v. Chilrles B. Pierce Filnt Enters., Iitc., 589 
S.W.2d 489, 491 (Tex. App.-Tcxarkana 1979, writ ref d n.r.e.); see also Justice v. Belo 
Rroarlcnsting Corp., 472 F .  Supp. 145, 146-47 (N.D. Tex. 1979) ("action for invasion of 
privacy can be maintained only by a living individual whose privacy is invaded") (quoting 
RESTATEMENTOFTORTS~~); see also Attorney General Opillions JM-229 (1984) ("the right 
of privacy lapses upon death"), H-917 (1976) ("We are . . . of the opinion that the Texas 
courts would follow the almost uniform n ~ l e  of other jurisdictions that the right of privacy 
lapses upon death."); Open Records Decision No. 272 (1981) ("the right of privacy is 
personal and lapses upon death"). Thus, the deceased individuals to whom the submitted 
information pertains do not have a privacy right in this information. 
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However, the United States Supreme Court has determined that surviving family members 
can have a privacy interest in information relating to their deceased relatives. See Nat'l 
Archives & Records Admin. I? Favish, 124 S. Ct. 1570 (2004). In this instance, the 
information at issue includes photographs of the accident scene which portray one of the 
deceased individuals. You state that a surviving family member has asserted a privacy 
interest in the release of the photographs of this individual. After reviewing the submitted 
information, we find that the family's privacy interest in the photographs of the deceased 
outweighs the public's interest in the disclosure of this information. However, we note that 
one of the requestors is the fanlily member of the deceased who has asserted the privacy 
interest in the photographs. This requestor has a special right of access to the photographs 
and they may not be withheld from him on the basis of privacy. Gov't Code 552.023 
(person or person's authorized representative has special right of access to records that 
contain information relating to the person that are protected from public disclosure by laws 
intended to protect that person's privacy interests). tVith respect to the second requestor, the 
c i tym~~s t  withhold the submitted photographs of the deceased under section 552.101 of the 
Government Code. 

You claim that the submitted documents contain information subject to section 552.130 of 
the Government Code. Section 552.130 of the Government Code excepts froin disclosure 
information that "relates to . . . a motor vehicle operator's or driver's license or permit issued 
by an agency ofthis state [or] amotor vehicle title or registration issued by an agency of this 
state." Gov't Code S 552.130. Section 552.130 protects privacy interests. As discussed 
above, privacy is a purelypersonal right that lapses at death. SeeMoore, 589 S.W.2d at 497; 
ORD 272 at 1. Thus, the Texas driver's licenses and motor vehicle record information 
pertaining to the deceased individuals may not be withheld nnder this exception. However, 
if a living individual owns an interest in the vehicle, the city must withhold the information - 
we have luarked under section 552.130 of the Government Code. Furthennore, if the second 
requestor owns an interest in the vehicle, she has a special right of access to the vehicle 
information. See Gov't Code 6 552.023. 

You also claim the submitted information contains an insurance policy number that is 
excepted from disclosure under section 552.136 of the Government Code. Section 552.136 
states that "[n]otwithstanding any other provision of this chapter, a credit card, debit card, 
charge card, or access device number that is collected, assembled, or maintained by or for 
agovernmental body is confidential." Gov't Code 5 552.136. Section 552.136 also protects 
privacy interests. See Moore, 589 S.W.2d at 491; ORD 272 at 1. Therefore, the insurance 
policy number pertaining to the deceased individual nlay not be withheld under this 
exception. However, if a living individual has an interest in the insurance policy, the city 
must withhold the information we have marked under section 552.136 of the Govenlment 
Code. Furthermore, if the second requestor has an intercst in the insurance policy, she has 
a special right of access to the insurance policy number. See Gov't Code 5 552.023. 
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In summary, the city must withhold the photographs of the deceased individual from the 
second requestor pursuant to section 552.101 of the Government Code in conjunction with 
constitutional privacy. The Texas motor vehicle record information we have marked must 
be withheld under section 552.130 of the Government Code if a living person owns an 
interest in the vehicle. The insurance policy number we have marked must be withheld under 
section 552.136 of the Government Code if a living person has an interest in the insurance 
policy. The second requestor may have a special right of access to the Texas motor vehicle 
record information and the insurance policy number under section 552.023 of the 
Govemment Code. The remaining submitted information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this n~ling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the full 
benefit of such an appeai, the governmental body must fiie suit within 10 calendar days. 
Icl. 5 552.353(b)(3), (c). If the govemmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this n~ling requires the governmental body to release all or part of the requested 
information, the governmeiital body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, lipon receiving this ruling, the governme~ltal body 
will either release the public records proniptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also fiie a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemmental 
body. Id. 5 552.321(a); Texcis Llep't of P~th. Scfetj~ v. Gilhrenlh, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of infonnaiion triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that ail charges for the inforrnatiorr are at or below the legal amounts. Questions or 
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

~or&n Johnson 
Assistant Attomey General 
Open Records Division 

Ref: ID# 277455 

Enc. Submitted documents 

c: Mr. James Gillespie 
213 Collett Sublet 
Kennedale, Texas 76060 
(wlo enclosures) 

Ms. Barbara Mauer 
3201 Western Club Way 
Arlington, Texas 76017 
(W/O enclosures) 

Ms. Pam White 
Kennedale Police Department 
401 Municipal Drive 
Kennedale, Texas 76060 
(wio enclosures) 


