
May 2,2007 

Ms. Sylvia McClellan 
Assistant City Attorney 
Criminal Law and Police Section 
City of Dallas 
1400 South Lamar 
Dallas, Texas 7521 5 

G R E G  A B B O T T  

Dear Ms. McClelIan: 

You ask whether certain information is subject to required pubiic disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#277403. 

The Dallas Police Department (the "department") received a request for information 
pertaining to a specified incident. You state that basic information has been released to the 
reqiiestor.' You claim that the submitted inforirtatioii is excepted from disclosure under 
sections 552.101.552.108. and 552.130 of the Governinent Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, we note, and you acknowledge, that the department has not complied with the time 
period prescribed by section 552.301(e) of the Government Code in requesting a decision 
from this office. When a governmental body fails to comply with the procedural 
requireinents of section 552.301, the inforitration at issue is pi-esumed public. See Gov't 
Code 5 552.302: Hancock v. Stcite Bd. of Ills. ,  797 S.W.2d 379, 381 (Tex. 
App.-Austin 1990, no writ): City of' libuston v. Hoi~sro i l  C11r-oriicie Prrbl 'g  Co., 673 
S.W.2d 3 16. 323 (Tex. App.-Houston [ 1st Disi.:/ 1984, no writ); Open Recol-ds Decision 
No. 319 !1982). To overcome this pi-csu~i~plion, the gctvel-iiiiiental hotly Intist show a 
compelling i-eason to withhold the information. See Gov't Code 3 552.302: H(irzcock, 797 
S.W.2d at 381. 

' ~ a s i c  iniormation iei'ers to the information held to he puhlic i n  Noitsion Cliroriic/el'iihi',q GI. I,. City 
~J'/l'ori.stoti. 511 S.W.2d 177 (Tcx Civ. Api3.-Houston [14tl1 Dist.1 i975), wri t  r e f ' d t i r r ,  [ x i -  ciirinni, 516 
S.W.2d 559 (Tcx 1'176). See Go<[ Code 5 55Z,lOl((c). 
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Although you assert that the submitted information is excepted pursuant to section 552.108, 
this is a discretionary exception that protects a governmental body's interests and may be 
waived by a governmental body's failure to comply with the procedural requirements of the 
Act. Sep Open Records Decision Nos. 586 (1991) (governmental body may waive section 
552. log), 522 at 4 (1989) (discretionary exceptions in general), I77 (1977) (gover~imental 
body may waive statutory predecessol- to section 552.108). Accordingly, the department's 
claim under section 552.108 has been waived. However, the need of another governmental 
body to withhold information under section 552.108 call provide a compelling rezison to 
withhold information. See Open Records Decision No. 586 at 3. Because you inform us that 
the Dallas County District Attorney (the "district attorney") objects to the release of the 
information at issue under section 552.108, we will consider whether the department may 
withhold that information under section 552.108. Furthermore, because the remaining 
exceptions you claim, sections 552.101 and 552.130 of the Government Code, can each 
provide a compelling reason to withhold information, we will consider your arguments 
concerning these exceptions as well. 

Section 552.108(a) of the Government Code excepts from disclosure "[i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime.. . if: ( I )  release of the information would interfere with the detection, 
investigation, or prosecution of crime." Gov't Code 3 552.108(a)(l). Generally, a 
governmental body claiming section 552.108 of the Government Code illust reasonably 
explain how and why the release of the requested information woiild iilterfei-e with law 
enforccmei~t. See id. $3  552.108(a)(1): .30l(e)(l)(A); see criso E.rpur-?e Prui??, 551 S.W.2d 
706 (Tex. 1977). You state that the submitted information relates to a pending criminal 
investigatioii and prosecution. Based upon this representation and our review. we conclude 
that the releaseofthe subinitteti iilfor~is;~tioil would interfere cvith the detection. investigation: 
or prosecution of crime. See Ilo~c.stoit Ciiro~iicle P~thl 'g Co. v. Cih ~ ~ N O I L . S T O I Z ,  53 1 S.W.2d 
177 (Tex. Civ. App.-Houston [14th Dist.] 1975); n,r.it rerd 7 1 . 1 - . ( < .  per CIII-ii~iiz, 536 S.W.2d 
559 (Tex. 1976) (court delineates law enforcement interests that are present in active cases). 
Thus, with the exception of basic information, which you state has been released, the 
department may withhold the submitted information pursuant to section 552.108 of the 
Government Code.' 

This letter sirling i s  limited to the particillar records at issue in this request and lilnited to the 
facts as preseniecl to 11.;; therefore, this ruling must not be relied upon as ;I previous 
determination regarding any orlies ~records or any other circ~~ii ls ta~~ces.  

This ruling triggers important deadli~ies regarding rile rights and resporrsihiiiiics of the 
governmental body and of the requestor. For example, governrncnt;tl bodies ai-e prohibiied 
from asking the attorney general to reconsider this I-uling. Go\:'t Code $ 552.301 (0. If the 

'AS cxir riiiiiig i s  dispositive, wc nc-ii iioi address yi)us rcii1;iiniiig argurncnrs ;I,.;~I!~.sI discli~siisc 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 9 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it. then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.32 1 (a). 

If this ruling I-equires the goverrirnental body to reiet~se all or part of the requested 
informatiori, the governmenial body is responsible for taking the iiext step. Bnsetl or? the 
statute, the attor-ney general expects tllat. i~poil recei\,ing this ruiiiig, the goverririiental body 
will either release the public records promptly pursuant to sectiori 552.221(a) of the 
Government Code or file a lawsuit challenging this r~rling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this r~iling requires or permits the govemmerital body to ~i~ithhoid all or some of the 
requested infor~iiatioii. the requestor can appeal tI?:lt deciiioii b), siiir~g the ,oovernmental 
body. Id. $ 552.321(a); ?'c,.xcis Dep't  of Pub. S:iJi,fy I,. (;i/h~-c!cri/i. 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers cervain procedures for 
costs and charges to the requestor. If records are released in compliance with this n~ling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If thc go\!eriimentcii body, the i-eqires!or. or any  oihcr ptrsol? has qiicstions or comments 
abo~it this rulirig, they may contact oiii- oft'jcc. Aliliougti iherc is no statutory dcadline for 
contactirig us, the attorney general prelel-s to receiw any coi-iiiiicnts withirr I0 cale~idar days 
of the date of this ruling. 

Hoilv R.  Davis 
i'\ssistaiit Attorney C;eiieraI 
Cjperi Iiccoriis Divisioii 



Ms. Sylvia McClellan- Page 4 

Ref: ID# 277403 

Enc. Submitted documents 

c: Ms. Regina L. Elkins 
Senlor Litigation Paralegal 
The Bonneau Law Firm 
1038 Elm Street 
Old Downtow11 Carrollton 
Carrollton, Texas 75006 
(wlo enclosures) 


