
G R E G  A B B O T T  

May 2,2007 

Mr. W. Montgomery Meitler 
Assistant Counsel 
Office of Legal Services 
Texas Education Agency 
1701 North Congress Avenue 
A~~s t in ,  Texas 78701-1494 

Dear Mr. Mcitler: 

You ask whether certain informatioil is siibject to recj~~ired public disclosure under the 
Public Infortnation Act (the "Act"). chapter 552 of the Government Code. Yoiii- request was 
assigned ID#277468. 

The Texas Education Agency (the "agency") received three requests for information 
pertaining to a TEA Requisition Number 701-07-020. You state that sonie of the responsive 
information to one of the requests will be released to the requestor. You claim that a portion 
of the s~tbmitted information is excepted from disclosure under section 552.136 of the 
Government Code. Although you take no position with respect to the remaining information, 
you claiim that the siibmitted infor~~iation may contain proprietary ini'ori~iation subject to 
exception under the Aci. You state. and pi-ovide docuiiientatioii sl~o~ving. that you notified 
tile interested third parties of ihe a_rency's receipt of the request foi- information and of each 
company's riglit to submit arguments to this office as to why the requested information 
should not be released to the requestor.' See Gov't Code $ 552.305(d); see ~zl.so Open 
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in the Act in certain circumstt~nces). We have considereci the submitted arguments 
and reviewed the suhniitted inforniation 

"i'lic iiitcicsicd iliii-d p:ii.t~cs arc 4 Coiisuliing. Iiic t4 Ciinsiilting"). Acre Scrvicc Corjioiatioii 
("i\ci.o"), C(ii!pu Ci!iisiiltinp C(!iiipaiiy ("Coupcr"), ESP Soiiiiii!iis (;soiip ("ESP"), Mc1,ane Advniiccd 
'~echnologics, 1,i.C. ("b!cI.,iiiic"), The air-hoiir Group ("THC,").  aiid Sicrr-n Systcins, 111c. ('Sicri;~"). 
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Initially, we note, and you acknowledge, that some of the submitted information is not 
responsive to the present request, which seeks information regarding a specified requisition 
number. You have submitted documents which do not pertain to the requested I-equisition 
number. These documents. which we have marked, are thus not responsive to the request 
for information. This ruling does not address the public availability of any information that 
is not responsive to the request, and the agency is not required to release that information in 
response to the request. 

Next, we note that an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) ofthe Govet-nment Code 
to submit its reasons, if any, as to why requested information relating to i t  should be withheld 
from disclosure. See Gov't Code 6 552.305(d)(2)(B). As of the date of this letter, 
4 Consulting. Acro, Cooper, ESP, McLane, and THG have not s~tbmitted arguments to this 
office explaining why the requested information should not be released. Therefore, these 
coinpanics have failed to provide us with any basis to conclude that they have a protected 
proprietary interest in any ofthe submitted information, and none of the information may be 
withheld on that basis. See Open Records Decision Nos. 661 at 5-6 (1999) (to prevent 
disclos~lre of commercial or financial information, party must show by specific factual 
evidence, not conclusory or generalized allegations, that release of requested ini'ormation 
wo~rld cause that party substantial competitive harm), 552 at 5 (1 990) (party must establish 
prirnn,fitcie case that information is trade secret), 542 at 3 (1990). 

The agency seeks to withhold a portion of the submitted information under section 552.136 
of the Government Code. Section 552.136 of the Government Codc states that 
"[njotwithstanding any other provisioii ofthis chapter, acredit card, debit card, charge card, 
or access device number tlmt is collected, assembled. or maintained by or for a govel-nmental 
body is confidential." Gov't Code 5 552.136. Accordingly. the agency must withhold the 
insurance policy numbers it has marked under section 552.136 of the Government Code. 

Sierraseeks to withhold poi-tions of its infomation ~iiidel.section 552. I 10 of the Govel-nrnenr 
Codc. Section 552.1 10 protects the proprietary interests of private parties by excepting from 
disclosure two types of information: trade secrets and commercial or financial information 
the release of which would cause a third party substantial co~npetitive harm. 
Section 552.1 IO(a) of the Government Code excepts froin disclosure "[a] trade secret 
obtained SI-om a person and privileged 01. confidential by statute or judicial dccisioii." Id. 
$ 552.1 IO(a). The Texas Supreme Coiii-t has adopted the definitioii of trade seci-et from 
section 757 of the Restatement of Torts. fIi.ile Cor-1,. 1,. Nufirzes, 314 S.W.2d 763 
(Tex. 1958); scJr rzl.so Open Records Decision No. 552 at 2 ( i 990). Scction 757 ilrovidcs that 
a trade secret is 

any formula, pattern. device 01- compilation of information which is uscci i n  
one's biisiness, and which gives lii~n an opportunity to ohtain an advantage 
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over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that i t  is not 
simply information as to single or ephemeral events in the conduct of the 
business. . . . A trade secret is a process or device for continuo~~s use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, s~ich as acode for determining discounts, rebates 
or other concessions i n  a price list or catalogue, or- ;I list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OFTORTS 8 757 cmt. b (1939); see also Hujjfines, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors.' RESTATEMENTOFTORTS 5 757 cmt. b (1939). This office has held that i f  
a governmental body takes no position with regard to the application of the trade secret 
branch of section 552.1 10 to requested information, we must accept a private person's claim 
for exceptior~ as valid under that branch if that person establishes a prirnn.fiicicie case for 
exception and no argiiment is siihinitted that rebuts the claim :IS a niatter of law. 
Open Records Decision No. 552 at 5-6 (1990). However, we cannot eoiiclude that 
section 552. 1 10(a) applies unless i t  has been shown that the infor-mation meets the tiefinition 
of a trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1983). 

Section 552.1 10(b) excepts from disclosure "[c]ommercial or finaiicial information for which 
it is demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the irrforrnatior~ was obtained." Gov't Code 
8 552.1 lO(h). Section 552.1 lO(b) requires a specific factual or evidentiary showing, not 
concl~tsory or geiieralized allegations, that substanlial coriipetitive injirry would likely result 
fro111 release ofthe rec1uested infonuation. Src, Open Records Decisior~ No. 66 1 at 5-6 ( 1999) 
(business enterprise must show by specific factiial evideiicc t h a ~  release of ii~forriiation would 
cause it substantial competitive harm). 

' ~ l i c  iillowing arc tlre six lactors ihal the Reslatemcni fives as iiidicia (11' wliellicr iniormation 
cniisiitiitcs a ti-adc sccret: ( I )  the cxteiit to whicli tile inforinatioii is hiiowri oiitsidc of [the coiiipariyj: (2) the 
c i c n i  111 whicli i t  i s  kiiowii hy ci~iployccs ;ind otlicrs io\,ol\,cd i n  jtlic coinpany's] hiisincss: (3) thc cxtent of 
iiieasiircs taken hy  /the coiiipanyl to giiarlil tlic scci-ccy oft!iil iiii'ori~iatii~n: (4)  ilic valiie 01' tlic iiiS~>rinatioii to 
jtlic c<~inp;iiiy/ aiiil jits] coinpctitors: ( 5 )  tlic niiiouilt 01' c1'fori or iiioney cxpciiiied hy [tlic coinpany] in 
clcvclopi~ig tlic iiiibrmaiion; (6) tlic ease or di1'iiciiity with wliicli the inl'oriiiatioii could hc pro[)ei-ly acquircd 
or duplicated by others. RESTATEMENT OF TC)IITs 5 757 cilit. h (1939): ser uirci Opcr! 12ecorils Decision 
Nos. 319 at 2 (1982), 306 at 2 (1982), 255 at 2 (19880). 
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After reviewing the information at issue and the s~tbmitted arguments, we conclude that 
Sierra has Failed to establish that any of its information meets the definition of a trade secret 
or demonstrated the necessary factors to establish a trade secret claim. Accordingly, none 
of the sitbinitred information may be withheld uncler section 552. I 10(a). Sierra, however, 
has demonstrated that some of the illformation at issue, which we have marked, constitutes 
commercial or financial information. the release of which would cause Siet-ra substantial 
competitive harm. See Open Records Decision No. 661 (1999) (for information to be 
withl~eld~~ndercommercial or financial information prong of section 552.1 10, business must 
show by specific factual evidence that substantial competitive injury would result from 
release of particular information at issue). Accordingly, the agency must withhold the 
information we have marked ilnder section 552.1 10(b) of the Govct-nment Code. However, 
no portion of the rem~~ining information constitutes cominercial or fillancia1 information the 
release of which would cause Sierra co~npetitive harm. Accordingly, no portion of the 
remaining information may be withheld tinder section 552.1 10(h) of the Government Code. 

We note that portions of the submitted information may be protected by copyright. A 
custodian of public records must comply with the copyright law and is not required to furnish 
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A 
governmental body must allow inspection of copyrighted rnatei-ials unless an exception 
applies to the information. Id. If a rnctnber of the p~iblic wishes to make copies of 
copyrighted materials, the person intist do so unrrssisted by the gover~irncntal body. 111 
~iiakitig copies, the member of the public assumes the duty ol'cotnpliairce with thc copyright 
law and the risk of a copyriglit infringement suit. See Open Records Decisioir No. 550 
(1990). 

In summary, the agency must withhold the information it has marked under section 552. I36 
of the Government Code. The agency must withhold the information we have marked under 
section 552.1 lO(b) of the Government Code. The remaining infoxmation must be released, 
but ally information that is protected by copyright must be released in accordance with 
applicable copyright law.' 

Fin;~lly. you ask this office to issue the ascncy a previous determination autliot-izing i t  to 
withhold insurrunce policy numbers undei- the Act. After due consideration, we llase decided 
to grant your rcquest. 'Ti~erefore, this lettcl- ruling shall serve as a previous detel-tnination 
under sectiori 552.301(a) that the agency must withhold insurance policy iiumbers uiider 
section 552.136 of the Government Cotlc. S(Y Ope11 Records Decision No. 673 (2001). 
Moreover, so long as the elements of law, firct and cii-cumstanccs do not change so as to no 

'Wc iinte tilac the submitted iniorinatioii coni;liiis a s(~ci;~l scciii-it? niiinhci-. Sectioii 5 5 2 ,  l47(l?j oftlic 
C;o~crn,iic!it Codc autliorizcs a goveriiineniai hoily Lo i-ciiact ;I living pci-soil's siicini scciiiity iiiiiiihcr li.niii 
~xihlic I-eicasc williout thc iiccessity of iyiicst ' i ig a dccisioii lui!iii this ollicc iiiidcr tire Act. 
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longer support the findings set forth above, the agency need not ask for a decision from this 
office again with respect to this type of information requested of the agency under the Act. 
Id. We note, however, that if the insurance policy number at issue pertains to an individual, 
the number must be released to that individual or that individual's authorized representative. 
See Gov't Code 5 552.023 (person or person's authorized representative has special right of 
access to information that is protected by laws intended to protect person's privacy). 
Moreover, the agency may not withhold a deceased person's insurance policy number under 
section 552.136. Cj: Attorney General Opinion H-917 (1976) (common-law privacy under 
Gov't Code $5 552.101 and 552. I02 lapses on person's death): Open Records Decision Nos. 
536 (1 989) (Gov't Code $552.1 19 does not except peace officer's photograph after officer's 
death), 524 (1989) (Gov't Code $ 552.1 14 does not except st~ident records after student's 
death). Finally, the agency may not withhold insurance policy numbers in instances when 
a requestor has a statutory right of access to the information at issue. See Open Records 
Decision Nos. 623 at 3 (1994) (exceptions in the Act generally illapplicable to infortnation 
that statutes expressly make public), 613 at 4 (1993) (exceptions in the Act cannot impinge 
on statutory right of access to information), 451 (1986) (specific statutory right of access 
provisions overcome general exceptions to disclos~ire under the Act). 

This riiling triggel-s important deacllines regarding the rights arid responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
froni asking the attorney general to reco~isider this riding. Gov't Code ?: 552.301(f), If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id.  $552.324(b). In order to get the full 
benefit of such an appeal. the governmental body must file suit within 10 calendar days. 
Icl. 5 552.353(b)(3), (c). If the governmental body does not appeal this r~iling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the I-ight to file suit against the governmental body to enfoi-ce this ruling. 
Id .  $ 552.321(a). 

If  this rtiling requires tile gover~iniental body to release all or 1321-1 of the requested 
iiiformation, the goveri~mcntal hotly is respoi~sihlc Sol- iahii~g the ncxi step. Based on the 
statute, tlie attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to sectioir 552.324 of the 
Government Code. If the governmental body fails to do one of these things. then the 
requestor should report that failure to the attorney general's Open Governme~it 1-Iotline, 
toll free, at (877) 673-6839. The requestor may also file a coinplaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruliiig rccj~iires or pel-iiiits llic govcrniiiei~tal hotly to \vitlllioltl all o r  some oi' the 
I-cqucst'ed inti)rniatio:i_ tlic recjiiestor can appeal that decisioi? hql suiiig rhc govern~ncntal 
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body. Id. 5 552.321(a); Texas Dep'r of Pub. Safet). v. Gilbreiith, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please reinember that under the Acr the release of informatiorr triggers certain procedures for 
costs and charges to the requestor. If records are released in coinpiiance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Madassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Holly R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 277463 

Enc. S~lbmitted documents 

c: Mr. Henry W. Jones, I11 Mr. Jason T. Suggs 
Law Office of Henry W. Jones, I11 Director of Strategic Planning 
Iirtersect Technology Consiilting Cooper Consulting Company 
2002 Mountain View Road 420 I Bee Cave Roaci 
Austin, Texas 78703 Austin. Tcxas 78746 
(W/O eirciosures) (~vlo  enclosures) 

Vivek Anand Nfs. Carrie Hci-nandez 
4 Consulting, Inc. Corporate Services Manager 
Walnut Abrams Plaza Acro Service Corporation 
122 I Ahrams Road, Suite 326 5 10 Bering Drive, Suite 300 
Richardson; Texas 7508 l Houston. T e x ~ s  77057 
(wlo eirciosures) (M>/O cnc1osui.e~) 
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Ms. Melynda B. Candle 
President 
Cooper Consulting Company 
4201 Cooper Consulting Company 
4201 Bee Cave Road 
West Lake Hills, Texas 78746 
(wlo enclosures) 

Mr. Gerald "Jerry" Burch 
VP of Sales and Development 
McLane Advanced Technologies 
P.O. Box 549 
Temple, Texas 76503 
(W/O enclosures) 

Mr. Rob Cohan 
Sierra Systems, Inc. 
Barton Oaks Plaza Three 
901 South Mo-Pac Expressway 
Suite 130 
Austin, Texas 78749 
(wlo enclosures) 

Mr. Mark D. Johnson 
Chief Operating Officer 
ESP Solutions Group 
8627 North Mopac, Suite 400 
Austin, Texas 78759 
(wlo enclosures) 

Mr. Mark Hill 
President 
The Harbour Gro~lp 
5 15 West Greens Rd., Suite 700 
Houston, Texas 77067 
(wlo enclosui-es) 

Mr. Joe Rose 
Catapult Systeins 
300 1 Bee Cave Road, Suite 300 
Austin, Texas 78746 
(wlo enclosures) 


