
G R E G  A B B O T T  

May 2,2007 

Mr. J e s h  Toscano, Jr. 
Administrative Assistant City Attorney 
Office of the City Attorney 
City Hall 
Dallas, Texas 75201 

Dear Mr. Toscano: 

You ask whether certain information is s~tbject to required public ciisclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned LD# 277334. 

The City of Dallas (the "city") received arequest for information dated from January 1,2005 
to the date the city processed the request regarding: (1) the renovation of the South Dallas 
Cult~iral Center, (2) a certain construction company and the work done by the compaliy for 
the city, arid (3) I-eferences in electronic communications to the cultural center andlor 
constl-itction company. Yoit state you will provide the requestor with some information 
respoiisive to his request, but claim that the submitted iiiformatioii is excepted from 
disclosure u~ider seciion 552.107 of the Goverrirrie~it Code.' U'e havc considered the 
exception you claim and reviewed the s~tbmitted representative sample of iiiformation.' 

'Alil~ouph you initinliy raised seciions552. I01 through 552.142 o?tlie Govcrnrnent Code in yoiir tcn- 
day lcrter to this ofllce, you ht~vc not subir~ittctl any arguments explaining lioiv these sections, ollicr than 
552.107, apply to the siibliiitted iiil'ormation. Therefore, \vc presume you havc witlidrawn these exceptions. See 
Gov't Code $$  552.101. ,302. 

2 '  asiiinic . .  that tlie"reprzsi.i~taiive sniiiplc" o?recoi-ds suhmitied to tliis office is truly representative 
CIS llic requested records :is a 'wlioie. See Open Records Dccision Nos. 4'1'1 (i'ib'g), 407 (1988). ?'tiis opcn 
records letter d i m  not reach. and tlieretorc does iiot aiithorize tlie withholdiiip oil any otlicr reijucsicd records 
to tile exleiit t1i;u ilrose records coiiiain suhstaiitinlly difiercnt types o l  iiihrinaiion than tlint suh~iiitted to tliis 
<>I'iicc. 
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Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. See Gov't Code $ 552.107(1). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that 
the information constitutes or ciocuments a communication. I .  t 7. Second, the 
cotnmiinication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to tile client governmental body. TEX. R. EVID. 503(bj(l) .  The 
privilege does not apply when ail attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. In re Texas Fcirrllers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators; 
01- managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives. lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b)(l)(Aj, (Bj, (C); (D). (E). Thus, :i governrriental body 
must inform this office of' the identities and capacities of the individuals to wiio~ii each 
communication at issue has been macie. Lastly, the attorney-clieiit 131-ivilege applies only to 
a corfide~ztial communication, id. 503(b)(l), meanins it was "not iiitendeci to he disclosed 
to thil-d persons other than those to whom disclosure is made in fiirtlierance oftlie rendition 
of professional legal services to the client or those reasonably necessauy for the transmission 
of the communication." Id. 503(a)(5). Whether a communication meets this dcfinition 
depends on the intent of the parties involved at the time the information was communicated. 
Oshorile 1'. Jolziz.so~z, 954 S.W.2d 180. 184 (Tex. App.-Waco 1997, no writ). !Moreover, 
13ecause the client may elect to waive tlie privilege at any time. a gover~irnental body lnust 
explain that theconfide~ltiality of acoiii~~iu~~icatioii lias bee11 mc~intaiiietl. Section 552.107(1) 
ge~ierally excepts ;In cntire commuilicatioii that is demoiisti-ated to bc protectcd by the 
~~ttorney-client privilege ~iiiless othei-wise waived by the govcl-iiiiientai body. S<'c, H ~ t i e  11. 

DeShclzo; 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire commu~iication, 
incl~~ciing facts contained therein). 

You assert that the submitted infor-mation consists of confidential attorney-client 
cornmunieatioi~s that were made in connection with the rendition of professional legal 
services. Based on your representations and our review of the iiiformation in cluestion, we 
coiiclude that the city may withhold i t  under section 552.107(1) of tile Governiiient Code. 

This letter ~riiii~ig is li~iiitecl to the pu~.tic~ilar rccoids at issue i n  this scquest and Iiiiiiteci to the 
p . .  XIS CIS ,~ presetlied to us: tiiererore, tiiis r~~liiig must nor be I-eliecl upon ;is a p~.cvio~ts 

iietermiiiation i-egartiing any other rccoi-ds or ally other circ~~iiist;~nces 

This ruling triggers importnnt deadlines regarding the riglits and responsibilities of  the 
govenirnciital body and of the requestor. For example, governiiiental bodies arc prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code $552.301 (f). If the 
governmental body wants to challenge this ruling, the governmental body ~ i i ~ i s t  appeal by 
filing suit in Travis County within 30cirleiidar days. Id .  $ 552.324(b). In order to get the full 
benefit of such an appeal, the governmei~tal body must file suit within 10 calendar days. 
I .  $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the go\rernmentai body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling. the governmental body 
will either release the public recortls pr-ornptly pursuant to section 552.221(a) of the 
Goves~lment Code or file a la\vsuit ciiallc~igi~ig this ruling pul-siiant to sectioii 552.324 of the 
Government Code. If the governiiiental body Pails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a cornplaint with the district or 
county attorney. Id $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or sollie of the 
sequesteti information, the requestor can appeal that decision by suing the xovernmental 
body. t; 552.321(a); Texcis Dc.i,'r of Pith. S((f?t? 1,. Gi1/~r.(,cir/l. 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no \\I-it). 

Please remember that tinder the Act the release of information triggel-s certaiii procediires for 
costs and charges to the requestor. If records are released i i ~  cot~ipliance with this ruling, be 
sui-e that all charges for the inforination are at or below the legal amounts. Q~restions or 
coinplaints about over-charging must be directed to Eladassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

if the governmental body, the requestor, or any other person has cjuestioils 01- comments 
about ihis ruling, they may contact our office. Altl~o~igli there is no stcituto~-y denitline for 
cotitacting us. the attosticy geiiesal ~'rckrs to receive ;lily coiiii-i~ciits \ v i t l i i i ~  i 0 calendar days 
of the date of this ruling. 

Aries Solis 
Assist;int Attorney Geiieral 
Open Iiecortis Division 
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Ref: fD# 277334 

Enc. Submitted documents 

c: Mr. Scott Goldstein 
The Dallas Morning News 
P.O. Box 655237 
Dallas, Texas 75265 


