
G R E G  A B B O T T  

May 3. 2007 

Mr. David Ke~np 
Assistant County Attorney 
Potter County 
500 South Fillmore Street, Room 303 
Amarillo, Texas 79101 

Dear Mr. Kemp: 

You ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 277640. 

The Potter County Clerk (the "county clerk") received a request for information relating to 
the November-2006 general election. including the electronic hallot audit log file, aprecinct- 
tabulated results file. and copies of' the ballot scr-eetis. Yoti ciairn that the requested 
information is not subject to the Act. You also siate that the county clerk is unable to access 
a portion of the requested information.' In the alternative, you claim that this request for 
information i~nplicates the proprietary interests of Election Systems & Software, Inc. 
("ES&Sn) under section 552.1 10 of the Government Code. You state that you have notified 
ES&S of this r e q u e ~ t . ~  We have considered the submitted arguments and have reviewed the 
submitted information. 

'TIK coitnty cicr-k rtates tii;tt i t  lhas bceii unable to open the r-eililcsiod cnrnpiites lilcs. Hiiwcves. to llre 
estelit that siiclr sespi~nsi~c  inli,i-nratii~o existed tipon the county clcrk's scccii?t (it'ilrc request fils i~ihrtiiatioil, 
the couiity clerk must rcicuse this inlosinatioli to tiic requestor. See Gov't Code sg552.006. .3O I .  3 0 2 ;  sce iii.~o 

Open Records Decision No. 664 (2000) (noting that if yovcrnti~ental body concludes that iio exceptions apply 
to requested inii~rmation, it ~iiust release informatioti as soon as possible). 

'see Gov't Code $552.305(d); Open Records Decision No. 542 (1990) (statutory predecessor to Gov't 
Code $552.305 permitted governmental body to rely on interested third party to raise and explain applicability 
of exception to disclosure under certain circumstances). 
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, .  1 : p  p 1 P r " o #  0' Kwrd?d Papi.,, 
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We first adtlress your coiiteiitio~? that tlic rctjitested aiidit log and prcciiict-tabulated rcsults 
files are not subject to the Act. 111 O ~ C I I  Records Dccisio~i No. 58 1 .  this office deterini~ied 
that certain computer information sucll ;is source codes, tlocumentation information, and 
other colnputer programming that tias no significaiice other than its usc as a tool for tlie 
maintenance: manipulation, or protection of public property is not tlie kind of information 
that is riiade public under section 552.021 of the Act. Open Records Decisior~ No. 581 
(1990) (construing predecessor statute). In I-caching this decision, we reasoned that "the 
legislature could [not] have intended that tlie Open Records Act compromise the physical 
security ol'iirform~ition management systems or other govertimeiir I)[-opci-ty." /i/. xi 6. Upon 
I-evicw. we find that the instant request is seeking information ~vliicli has sig~lifica~ice other 
than its use as a tool for tlie maintenance, n?nnipulntioi~. or protcction of public pi-operty. 
Accordingly, we conclude that the requested informatioii is p ~ ~ b l i c  information as defined by 
section 552.002, and is subject to disclosure under the Act. 

We turn next to the arguments raised by ES&S. ES&S claims that the requested information 
is excepted from disclosure under section 552.110 of tlie Government Code. 
Section 552.110 protects the proprietary interests of private pal-ties by excepting from 
tlisclosure two types of information: trade secrets and cominercial or financial infortnation 
the release of which would cause a third pal-ty substaiitial coiiipetitive harm. 
Section 552. I 10(a) of the Government Code excepts from disclosure "[a] wade secret 
obtained froni a person and privileged or co~ifide~rtial by statute or judicial decision.' The 
Texas Supreme Court lias adopted [lie definition of trade secret from section 757 of the 
Restatement of Torts. Hyde Coy?. v. H[<flr~~e~s,  314 S.W.2d 763 (Tex. 1958); .see a/.so Open 
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound. a process of manufacturi~lg, treating or preserving 
~naterials, a pattern for a machine or other device, 01- a list of customers. It 
differs fi-om orher secret infor~nation in a busiiiess . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business. . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operatioils in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue. or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS 757 cmt. b (1939): see crlso H~ifli'r~es, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secl-et as well as the Restatement's list of six trade 
secret factors. RESTATEMENT OF TORTS 5 757 cmt. b (1939). The six factors that the 
Restatement gives as indicia of whether information constitutes a trade secret are: ( I )  the 
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extent to which tlie infomation is known outside of [the company]; (2) the extent to which 
i t  is known by employees and others involvetl in [the company's] business; (3) tlie extent of 
measures taken by [the company] to guard the secrecy of tlie information; (4) tlie value of the  
inform;~tion to [tlie company] and [its] competitors; (5) the a ~ i i o ~ ~ i i t  of effort or lnoney 
expended by Ithe co~tipalty] in cleveloping tile info~niiation; (6) tlie ease or tlifficulty with 
which the itiibr-tnatio:~ cortltl he properly acquiretl ortl~rplic;~teci by others. Id.; .sre I//.SO Opcn 
Records Decision Nos. 319 at 2 (1982). 106 at 2 (1982). 255 at 2 (1980). l'llis office has 
held that i f  a governmental hody takes no position with I-egard to tlie application ot'tllc irade 
secret branch ofscctior~ 552.1 10 to requested information, we lnust accept a privote person's 
claim for exception as valid under that branch if that person establishes a / ) I ? I I ~ N , ~ ~ ~ I I c ~ c <  case 
for exception and no argument is silb~nitted that rebuts the claim as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990). 1-Iowever, we cannot conclude that 
section 552.1 10(a) applies unless it has been shown that tlie inforlnation meets the definition 
of a trade sect-et and the necessary factoi-s have been de~nonstt-ated to establish a trade secret 
claim. S(,e Open Records Decision No. 402 (1983). 

Section 552. 1 l0(b) excepts from disclosure "[c]om~~ierci:~i or firrancia1 i~iforiiiation lor 
which it is demonstrated based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person froin whom the information was obtained." 
Section 552.1 10(b) requires a specific factual or evidentiary showing, not conclusory or  
generalized allegations, that substantial colnpetitive injury would likely result from release 
of the requested information. See Open Records Decisioi~ No. 661 at 5-6 (1599) (business 
enterprise must show by specific factual evidence that release of information would cause 
it substantial co~npetitive harm). 

Aftel.considering the arguments siibmitted by ES&S. we co~icliicie that ES&S has failed to 
establisli tliat any of the requested iiiirntation ineets the defiiiitioit of a ti-ade secret or 
demonstrated the necessary factors to establish a trade secret claim. We also find that ES&S 
has made only conelusory allegations that release of any ofthe requested information would 
cause the company substantial colnpetitive injury and has provided no specific factual or 
evidentiary showing to support such allegations. Thus, none of the requested information 
]nay be withheld pursuant to section 552.1 10. As no additional exceptions are claimed, the 
requested information must be released to the requestor. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
gover-nmentai body and of the I-eqrrestol-. For enample. governmental hodics at-e pl-oliibited 
from asking tire attorney general to reconsicie~- tliis I-iili~rg. Gov't Code 5 552.301(f). If tlie 
governmental body wants to challenge tliis ruling, tile gavel-nmeiital body ~riust appeal by 
filing suit in Travis County within 30 calendar days. Id. 3 552.324(b). In order to get the full 
benefit of such an appeal, the governmental hody must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
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gc~ie~;~l liavc tlie l i ~ l i t  to file siiit against tlic govcniiiieinal body toeiiloi-cc this riliing. Id .  552.32 ](a). 

If this I-uling requires the goverriiucntal body to release all or part of tlie requested 
information, the governlnental body is I-esponsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govei.nmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Governiilent Code. If the governrnei1t:ll body fails to do one of these things, then the 
requestol- shoulii report that failure to the attorney general's Open Government Hotline, 
toll free, ;it (877) 673-6839. The I-equestor may also file a coinplaint with the district or 
county attorney. Id. $ 552.32 15(e). 

If this ruling requires or permits the governrnental body to witlihold all or some of tile 
requested infonnation, the requestor can appeal that decision by suing the governmental 
body. Icl. $ 552.321(a); Texas Dep'r qfPub.  Sqfety v. Gilbrecrth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please reinernber that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in complia~ice with this I-~rliiig, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
colnplaints aboiit over-charging niirst he directed to Hadassah Scliloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governrnental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although thcre is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely. 

L. Joseph James 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 277640 

Enc. Submitted documents 

c: Mr. Seth Hill 
Department of Political Science 
University of California, Los Angcies 
P.O. Box 95 1472 
Los Angcles, California 90095 
(wlo enclosures) 

Mr. Timothy J .  Hallett 
Associate General Counsel 
Election Systems & Software 
I 1208 John Gait Boulevard 
Omaha, Nebraska 68 137 
(wlo enclosures) 


