
ATTORNEY GENERAL O F  TEXAS 
G R E G  A B B O T T  

May 4,2007 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 1 1"' Street 
Austin, Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain information is subject to reyuired public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#277622. 

The Texas Department of Transportation (the "department") received a request for seven 
categories of information pertaining to Trans Texas Corridor 35 rail information and "any 
documents pertaining to meetings between [the department] commissioner or employee and 
any representative of Class Irailroads that took place." You state ihat some of the responsive 
information has been released. You claim that the submitted information is excepted from 
disclosure under sections 552.107 and 552.1 I I of the Government Code. Alihough yoii take 
no position with respect to a portion of the submitted information, you claim that the 
iiiforrnation at issuemay contain proprietary information subject to exception under the Act. 
You state, and provide documentation showing, that you notified Cintra Dc\~elopments LLC 
("Cintra") of the department's receipt ofthc request for inibrmation and of its right to submit 
arguments to this office as to why rlie requested information should not be i-eleased to the 
requestor. See Gov't Code $ 552.305(d); see ~t l so  Open Records Decisioii No. 542 (1990) 
(statutory predecessor to seciion 552.305 permits governmental body to reiy on interested 
third party to raise and explain applicability of exception in the Act in certain circumstances). 
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We have considered the exceptions you claim and reviewed the submitted representative 
sample of information.' 

We note that an interested third party is allowed ten business days after the date of its receipt 
of the governmental body's notice under section 552.305(d) of the Government Code to 
submit its reasons, if any, as to why requested information relating to it should be withheld 
from disclosure. See Gov't Code 5 552.305(d)(2)(B). As of the date of this letter, Cintra has 
not submitted to this office any reasons explaining why the requested information should not 
be irleased. Therefore, Cintra has failed to provide ns with any basis to conclude that they 
have a protectect proprietal-y interest in  any of the siihrnit~ect infoi-ination. ancl notie of the 
itiformation may be ~vitliheld on that hxsis. S<,r Opcti Kccords Dccisioii Kos. 661 at 5-6 
(1999) (to prevent disclosure oi'coinrnercial or financial information, party must show by 
specific factual evidence, not conclusory or generalized allegations, tliat release of requested 
information would cause that party substantial competitive harm). 552 at 5 (1990) (party 
must establish pritnn facie case that information is trade secret), 542 at 3 (1990). 
Accordingly, the information pertaining to Cintra must be released. 

Section 552.1 1 1  of the Government Code excepts from disclosure "an interagency or 
intraagency meinorand~~in or letter tliat would not be avttilable by law to a p:lrtp in litigation 
with the agency." See Gov't Code 3 552.1 I 1 .  Section 552.1 1 1 encoliipasses the deliberative 
process privilege. See Opeti Recoriis Decision No. 61.5 :it ? (1993). In Open Records 
Decision No. 615, this office reexamined the predecessor to the section 552.11 1 exception 
in light of the decision in 7i.h-cis Depcrittnetit oJ'P11h1ic Scfelj 11. Gilbreatlz, 842 S.W.2d 408 
(Tex. App.-Austin 1992, no writ), ancl held that section 552.1 1 1 excepts only those internal 
com~nunications consisting of advice, recommendations, and opinions reflecting the 
policymaking processes of the governmental body. See City oJGnrlrznrf v. Diillns Moinitzg 
Nervs, 22 S.W.3d 35 I .  364 (Tex. 2000); see crlso Arlii~gton Iizciep. Sch. Dist. v. Tex. Altorrzey 
(;en., 37 S.W.3d 152 (Tex. App.-Austin, 2001; no pet.), The purpose of  section 552.1 11 
is "to protect from public disclosure aclvice anti opinio~is 011 policy matters and to encourage 
frank and open discussion \\'ithin tlrc agency in  conneciion wit11 iis decision-making 
~xoccsses." Ari.stirz L.. Ciij. r /  .Yciii Aiifoirio. 630 S.\V.2tl 391. 394 (Tcx. Api3.-San 
Antonio 1982. writ rcf'd 11.1-.c.). 

An agency's policymaking fimctions do not encompass internal administrative or personnel 
matters; disclosure of inrormation relating to such matters will not inhibit free discussion 
among agency personr~el as to policy issues. See Open Records Decision No. 615 at 5-6. A 
governmental body's policymaking functions do inclucie ;idministrative and personnel 

l\Ve assui1ic rli;it tlic ~~scprcsci i t~i t ivc  s ; ~ i i i ~ ~ l c "  iiSicci)rils siibiiii[ic(I 10 t l i i  i,iSici. is tsuly scjircciit~ilive 
iil ilic rciliicstild rcci~riis :is ;I ~ ~ l i o l c .  S w  Opcii Kccords i)ccisioii Nos. 499 ( IOSRI. 497 (i9h'h'I. Tiiis iljien 

iccoids lcttcr docs niii  reach. aiid tiicscliirc ilocs n o t  aiitiiosi~c ilic witlili(~ldiiig i l l .  any oilier i-ciliiestcd records 
to ilhc cateni tIi;it iliose sccoiiis coiiiain siihstniiiiaily dificrcilr types i ~ i i n f ~ i i i ~ r a t i i i i i  iIi:iih that s~ihiiiiitcil to this 
c>rfice. 
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matters of broad scope that affect the governmental body's policy mission. See Open 
Records Decision No. 631 at 3 (1995). Further, a preliminary draft of a policymaking 
document that has been released or is intended for release in final form is excepted from 
disclosure in its entirety under section 552.1 1 1 because such a draft necessarily represents 
the advice, I-ecommendations. or opinions of the drafter as to the form and content of the 
final documeiit. See Open Records Decision No. 559 at 2 (1990). Section 552.1 1 1 does not 
protect facts and written observations of facts and events that ai-e severable from advice, 
opinions, and recommendations. See Open Records Decision No. 615 at 5. But; if factual 
information is so inextricably intertwined with material involving advice, opinion, or 
recommendation as to make severance of the factual dataimpractical, the factual information 
also may be withheld under section 552.1 1 1 .  See Open Records Decision No. 3 13 at 3 
(1982). 

Section 552.1 1 1 can also encoinpass comm~~nications between a governmental body and a 
third party consultant. See Open Records Decision Nos. 63 1 at 2 (1995) (section 552.11 l 
encompasses information created for governmental body by outside consultant acting at 
governmental body's request and performing task that is within governmental body's 
authority), 561 at 9 (1990) (section 552.11 1 encompasses communications with party with 
which governmental body has privity of interest or colnlnon deliberative process), 462 at 14 
(1987) (section 552.1 11 applies to memoranda prepared by governmental body's 
consultants). For section 552.1 1 1  to apply, the governmental body must identify the third 
party and explain the nature of its relationship with the governinental body. Section 552.1 I 1 
is not applicable to a com~nunication between the governmental body and a third party unless 
the governinental body establishes it has a privity of interest or common deliberative process 
with the third party. See Open Records Decision No. 561 at 9 (1990). 

Y ~ L I  inform us the department entered into a coinprehensivc development agreement 
("CDA") with Ci~itra Zachry ("CZ) under which CZ will prepare a developmeiit pla~i for 
the corridor. You state that the submitted information contains both the department's and 
CZ's advice, recomniendations, and opinions regardins theTransTexas Corridor 35 project. 
Y ~ L I  further state that a portion of the information at issue will be released in final form to 
the public. Based on your representations and our review, we conclucie that the ciepartment 
may withhold the information we have marked pur-suant to section 552.1 1 1  of the 
Government Code. We note that tlie remaining inforlnatioti pertains to projects in which the 
department and CZ do not share a privity of interest, tinder the defined ternis of' the CDA. 
Accordingly, the department has failed to de~iionstrate that tlie remaining iiif'ormation 
coilstiti~tes conimunications made between parties i n  privity of interest for sectioii 552.1 1 1  
purposes. Consequently, the remaining illformation may not be withlielci under 
section 552.1 1 l of the Governrrlent Code. 

Sectio~i 552.107 of the Government Code protects inforination within the attorney-client 
privilege. When asserting the attorney-client privilege, a governmental body has tlic burden 
of providing the necessary facts to demonstrate the elements of the privilege in order to 
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withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a 
governmental body must demonstrate that the information constitutes or documents a 
communication. Id. at 7 .  Second, the communication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client governmental body. 
TEX. R. EVID. 503(b)(l). The privilege does not apply when an attorney or representative is 
involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 
340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply 
i f  attorney acting in a capacity other than that of attorney). Because government attorneys 
often act in capacities other than that of professional legal counsel. inclirding as 
administrators, investigators, or managers, the mere fact that a comntunication i~ivolves an 
attorney for the government does not tiernotistrate this element. Third, the privilege applies 
only to communications between or among clients, client representatives, lawyers, and 
lawyer representatives.' TEX. R. EVID. 503(b)(l)(A), (Bj, ( C ) ,  (D), (E). Thus, a 
governmental body must inform this office of the identities and capacities of the individuals 
to whom each communication at issue has been made. Finally, the attorney-client privilege 
applies only to a confidential communication, id. 503(b)(l), rneaning it was "not intended 
to be disclosed to third persons other than those to whom disclosui-e is made in furtherance 
of the rendition of professional legal sei-vices to the client or those reasonably necessary for 
the transmission of the comtnunication." Id. 503(a)(5). 

Whether acotnmunicatiot-i meets the clefinition of aconficieiltiai colninunication depends on 
the intent of the parties involvecl at the time the information was communicated. Oshori~e 
v. J'olirzsurz, 954 S.W.2d 180, 154 (Tex. App.-Waco 1997, no writ). Moreovel-. because the 
client may elect to waive the privilege at any time, a governmental body must explain that 
the confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise waived by the governmental body. See Huie v. Dc.Shnzo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including 
facts containecl therein). Upvii I-eview, we detel-mine that the dejxlrtment may u,ithhold the 
information we have markeci ~111dcr sectioi? 552.107 ofthe Govcriiiiient Code. I-towever, we 
tietermine that the depal-tti-iei?t has failed to den~oitsttxte that any poi-lion of thc rciiiaining 
informatio~i coiisiitutcs coinmunications witliirl iiic aitorney-client privilege for 

' Specifically, the privilege applies only to coiiiidcniial coiniiiunic;itions hetweeir ilic client or a 
rcpresentative oithc client and tire client's lawyer or a rcprcsentative oitlic lau,ycr; hetween ttic lawycr and tlie 
lawycr's representaiivc; hy tile client or a representative o i  tlie client. os the client's iziwyer or a scl?rescnrativc 
of the lawyos. to ;I lawyer or rrpl-esciitati\,e of n lawyer reprcsentinp anoilier party in n pciirliiip action and 
concesiiinp 3 iiiattcr oico111111~1n iiiterest ilicrcin; beiwccir sepscsciitati~cs ~ ~ l t l i c  clicnt or hetwccn tiic clicnt and 
a repsesentativc o l  tire cliciii: or among lawyess aiid tlrcir rcpsesciiiatives I-cprcsciiting tlic ~ 3 1 1 1 ~  clier~t. SPI' 
TEX. R.  EVID. SOi(h)(l)(A), ( R ) .  IC). (D).  (E): sce  i i l i o  i d  i O ? ( n ) ( 2 )  (clcl~iiiiig "rejiri.ent;itivc ol ' t l~c client" 
8s ~pcsso~~kiaving aiiiliosity to r~hitiin legnl sci-vices c,r ic ;ici oil icpal aiivtci. oil Iheiialt'of clictit. o r  (pci-soir who 
iiir pitr)x)x tiii eliccttiaiiiip legal sejiscscnlaiioti ininkc\ oi rccci\'es a coniiililiirial ciiiii~iiitiiic;iti~~ii ivliilc actiiig 
i n  scope o i  cinployiiicnt for client). 
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section 552.107 purposes. Consequently, no portion of the remaining information may be 
withheld on this basis. 

In summary, the department may withhold the information we have marked under 
section 552.107 and 552.1 I I of the Government Coclc. The rci~~iiining inform;~tiol~ m~lst be 
released to the requestor. 
This letter ruling is limited to the particular records at issue in this recluest and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies ai-e prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body rnlist appeal by 
filing suit i n  Travis Co~inty within 30 calendar days. I d .  $552.324(h). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is I-esponsible for taking the next step. Based on the 
statute, the attol-ney general expects that; upon receiving this ruling, the governmental body 
will either release the p~tblic records promptly pursuant to section 552.221(a) of the 
Government Code or file a Iriwsuit challenging this r~tlingpiirsilani to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a comp1:lint with the district or 
county attorney. Id. $ 552.3215(e). 

If  this ruling requires or permits the governmental body to withhold all or soiiic of the 
recjuested information, the requestor can appeal that decision by suing the governmental 
body. Id .  $ 552.321(a); 7i.xci.s Dcv't o f 'P~ib.  Sqf'riy v. Gilhi-ociih. 842 S.W.2cl 408, 41 1 
[Tex. App.-Austin 1992, 11o writ). 

Please remember that under the Act the release of information triggel-s certain psoccdures for 
costs and charges to the requestor. If records are released in compliance with this ruling; be 
sure that all charges for the information are at or below the legal amounts. Questions or 
colnplaints about over-charging must be dii-ected to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

4 
Hollv R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: D# 277622 

Enc. Submitted documents 

c: Mr. Forrest Wilder 
Staff Writer 
Texas Observer 
307 West 7"' Street 
Austin, Texas 78701 
(wlo enclosures) 

Mr. Carlos Ugarte 
Department Head 
Cintra Developments LLC 
7700 Chevy Chase Drive Building 1 Suite 500 C 
Austin, Texas 78751-1562 
(wlo enclosures) 


