
G R E G  A B B O T T  

May 7,2007 

Mr. F. Keith Good 
LRmon, Shearer, Phillips & Good, P.C 
P.O. Box 1066 
Perryton, Texas 79070- 1066 

Dear Mr. Good: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 279 188. 

The North Plains Groundwater Conservation District (the "district"), which you represent, 
received a request for groundwater production reports and drilling or well permits involving 
Premium Standard Farms, Inc. ("Premium"); information relating to Premium's method of 
metering and calculations, estimations or other manipulation of data performed by the 
district; the district's metering and production reporting manual; and the approved minutes 
of three district board meetings. You claim that some of the submitted information is 
excepted from disclosure under section 552.1 10 of the Government Code.' You also believe 
that this request for information implicates the interests of Premium. You notified Premium 
of this request for information and of its right to submit arguments to this office as to why 
the requested information should not be released.' We received correspondence from an 
attorney for Premium. We have considered all of the submitted arguments and have 

'Although you also have directed our attention to section l901.25I of the Occupations Code, you 
acknowledge that section 1901.251 is not applicable to the district. Accordingly, we d o  not address 
section 1901.251. See Gov't Code $ 552.301(e)(i)(A) (governmental body must subniit written coinlnents 
stating reasons why stated exception applies to information at issue). 

' S ~ ( , G O Y ' ~ C O ~ C  552.305(d); Opai Records Decision No. 542 (1990) (statutory predecessor to Gov't 
Code 3 552.305 pem~itted govcrnmenti~l body to rely on interested third party to raise and explain applicability 
ol'cxception to disclosure under certain circu~iistances). 
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reviewed the submitted information.' We also have considered the comments that we 
received from the requestor.4 We assume that the district has released any other types of 
information that are responsive to this request, to the extent that such information existed 
when the district received the request. If not, then any such information must be released 
immediately.' See Gov't Code 55 552.021, 552.221. ,301, ,302; Open Records Decision 
No. 664 (2000). 

Section 552.1 10 of the Government Code protects the proprietary interests of private parties 
with respect to two types of information: (1) "[a] trade secret obtained from a person and 
privileged or confidential by statute orjudicial decision," and (2) "commercial or financial 
information for which i t  is demonstrated based on specific factual evidence that disclosure 
would cause substantial competitive harm to the person from whom the information was 
obtained." Gov't Code ji 552.110(a)-(b). 

We understand you to contend that section 552.1 10(b) is applicable to some of the submitted 
information. Section 552.110(b) requires a specific factual or evidentiary showing, not - 
conclusory or generalized allegations, that substantial competitive injury would likely result 
from release of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) 
(business enterprise must show by specific factual evidence that release of information would 
cause it substantial competitive harm). You argue that 

lilf this sensitive information is not exempt from disclosure under the Public 
L 2 

Information Act, its release to the public could certainly impair the [dlistrict's 
abilitv to obtain accurate and useful well production information in the future. 
The water producers within the [dlistrict will be very reluctant to provide 
accurate production reports if such reports are to be made public. 

In invoking the district's interests in the information at issue, you appear to rely on the test 
annouiiced in Nrrtionczl Parks & Con.serv~fioi~ Associcltion v. Morton, 498 F.2d 765 (D.C. 
Cir. 1974), pertaining to the applicability of the section 552(b)(4) exemption under the 
federal Freedom oTInformation Act to third-party information held by a federal agency. See 
Nirt'l Pcirks, 498 F.2d 765; see cilso Critic01 Mciss Eitergy Project v. Nltcleor Reg~llcztou): 
Cor?zr?t'ti. 975 F.2d 871 (D.C. Cir. 1992) (commercial information exempt from disclosure 

 his lcttcr ruling assuincs that the siihniittcd rcpi-cscntati\'c saiiiplcs of inSc)rmalion are truly 
reprcsentativc of the rcquestcd iiiforniation a a wholc. This ruling nciihcr rcaches nor authorizes tire district 
to wiil~holtt aiiy iiiii)rmation that is substairtially diflcrent froiii tire suhnritted inibrmation. See Gov' t  Code 
$ 5  552.3Ot(c)(l)(D), ,302; Opcn Records Dccision Nos. 499 at h (1988). 497 at 4 (1988). 

q ~ ~ p ~ ~ v ' t C ~ d e  5 552.304 (any person may suhiirit wriltcncoiirments slating why inibrirration at issue 
in request for nttorncy gcncral decision should or slioi~ld not he rclcascd). 

5 Lye note that tiic Act does not rcquire a governiiiciitnl body lo release iiilbrmaiion tiiai did not exist 
wileti i t  rcccivcd a rciliicst or create respoiisive infi~riilatioii. Sri! Ecori. O[~porlirriitie.s DPL. L'Orp. L.. 

Bii.sintrin~itc. 562 S.W.2d 266 ('.ex. Civ. App. - San Antonio 1978, writ disrn'd); Opcn Records Decision 
Nos. 605 ;it 2 (1'192). 555 at I (1990). 452 at 3 (t'ii(bj, 362 at 2 (1983). 
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if it is voluntarily submitted to government and is of a kind that provider would not 
customarily make available to public). Although this office once applied the National Parks 
standard under the statutory predecessor to section 552.1 10, that standard was overturned by 
the Third Court of Appeals when it held that National Parks was not a judicial decision 
within the meaning of former section 552.1 10. See Birnbaum v. Alliance of Am. 
Inslrrers, 994 S.W.2d 766 (Tex. App. - Austin 1999, pet. denied). Section 552.1 10(b) now 
expressly states the standard to be applied and requires a specific factual demonstration that 
the release of the information in question would cause the business enterprise that submitted 
the informatioli substantial competitive harm. See Open Records Decision No. 661 at 5-6 
(discussing enactment of section 552.1 10(b) by Seventy-sixth Legislature). The ability of 
a governmental body to continue to obtain information from private parties is not a relevant 
consideration under section 552.1 10(b). Id. 

Accordingly, we will consider only the interests of Premium in withholding the submitted 
information under section 552.1 10(b). Neither the district nor Premium has demonstrated 
that the release of any of the submitted information would be likely to cause Premium any 
substantial competitive harm.' We therefore conclude that the district may not withhold any 
of the s~tbmitted information under section 552. I 10 of the Government Code. 

We note, however, that section 552.136 of tlie Government Code is applicable to some of 
the submitted inf~rrnation.~ Section 552.136(b) states that "[nlotwithstanding any other 
provision of this chapter, a credit card, debit card, charge card, or access device number that 
is collected, assembled, or maintained by or for a governmental body is confidential." Gov't 
Code $ 552.136(b); see also id. § 552.136(a) (defining "access device"). We have marked 
an account n~rmber that the district must withhold under section 552.136. 

In summary, the district must withhold the marked account number under section 552.136 
of the Government Code. The rest of the submitted informlation must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to LIS: therefore, this I-uling must not be relied upon as a previous 
determination regarding any other records 01- any other circumstmces. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
fl-om asking the attorney general to reconsider this rilling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the govel-nmental body must appeal by 

"~'renriu~ii stares iliat i t  .'licrcby adopts tlie [d]istrict's response to tiic open rccords rcquesl . . . and 
rcqucsts a ililing tliat gri~iindwatcr protli~ciion rcp(~sts aiidlor related docuilrcnts are not suhjcct to pi~blic 
clisclosuse iiiider the Public 1nioiiii;ition Act." 

1 Unlike otiicr exceptions to disclosure iindcr thc Act, this office will raise section 552.136 on hchnlf 
ol'a go!,cs~x~ienlal body, ;u this exception is mandati~ry ant1 may not be \vaived. Sre Gov'l Code 3 s  552.007, 
,352; Opcii Records I>ccision No. 674 at 3 n.4 (2001) (mandatory exceptions). 
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filing suit in Travis County within 30 calendar days. Id. 9 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this d i n g  and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file alawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file acomplaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Ici. $ 552.321(a); Texas Dep't of Pub. Sctfety v. Gilhrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at 01. below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they ]nay contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 
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Ref: ID# 279 188 

Enc: Submitted documents 

c: Mr. Michael J. Booth 
Booth, Ahrens & Werkenthin, P.C. 
5 15 Congress Avenue, Suite 15 15 
Austin, Texas 78701-3503 
(W/O enclosures) 

Mr. Chris D. Parker 
Peterson, Farris, Pruitt & Parkei 
P.O. Box 9620 
Amarillo, Texas 79105-9620 
(W/O enclosures) 

Mr. Marcus W. Norris 
City of Amarillo 
P.O. Box 197 1 
Amarillo, Texas 79 105- 197 I 
(W/O enclosures) 


